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:

INITIAL DECISION

Before

John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision dismisses a complaint that Pamela L. Dabruzzo (“Complainant”) filed with the Commission on October 9, 2008.  Ms. Dabruzzo claims Duquesne Light Company (“Respondent” or “Duquesne Light”) wrongfully refuses to refund or credit a security deposit of $118.00 on her account for residential electric service.  On November 17, 2008, Duquesne Light responded by filing preliminary objections to the complaint, arguing that Ms. Dabruzzo had filed an identical complaint seeking the same relief on July 18, 2008 at Docket No. C-2008-2051410, the previous case had proceeded to a hearing on October 22, 2008, and that record closed on November 3, 2008.  Complainant did not answer the preliminary objections.


I received this case assignment on January 26, 2009.  This matter is now ripe for decision.

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary motions.  52 Pa. Code §§5.101-103.   A preliminary motion to dismiss a complaint is analogous to a preliminary objection authorized by Rule 1028 of the Pennsylvania Rules of Civil Procedure.  A preliminary objection seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Travelers Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 407 Pa. Superior Ct. 157, 595 A.2d 172 (1991).   In reviewing this record, one must accept as true all well-pleaded facts in the non-moving party’s pleadings, giving the non-moving party the benefit of all reasonable inferences to be drawn from the complaint.  Anderson v. Colonial Country Club, 739 A.2d 1118 (Pa. Cmwlth. 1999); and Morning Call, Inc. v.  Board of Directors of Southern Lehigh School District, 642 A.2d 619 (Pa. Cmwlth. 1994).  The Commission has adopted this standard.   Montague v. Philadelphia Electric Company, Docket No. C‑850323 (Order entered November 11, 1985).  The motion may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).



In Carlock v. The United Telephone Company of Pennsylvania, Docket No. F‑00163617 (Order entered July 14, 1993), the Commission expressed a preference to not grant motions to dismiss relating to pro se (unrepresented) complainants without first according them an opportunity to be heard and develop a sufficient record.  In Graham v. Philadelphia Suburban Water Company, et al., Docket No. C‑00957557 (Order entered June 6, 1996), however, the Commission noted an Administrative Law Judge (“ALJ”) may dispose of a case based solely upon the pleadings, provided the action is not arbitrary, capricious or contrary to law.


Moreover, Section 703(b) of the Public Utility Code, 66 Pa. C.S. §703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.  Similarly, Section 5.21(d) of the Commission’s regulations, 52 Pa. Code §5.21(d), reads in pertinent part:
The filing of a formal complaint entitles the complainant to a formal hearing before the Commission, except that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.


Finally, a hearing is necessary only to resolve disputed questions of fact, but is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc., t/a Penn-Del Cab v. Pa. P.U.C.¸ 817 A.2d 593 (Pa. Cmwlth. 2003); Lehigh Valley Power Committee v. Pa. P.U.C.¸ 563 A.2d 548 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pa. P.U.C.¸ 563 A.2d 557 (Pa. Cmwlth. 1989).


In the present complaint, Ms. Dabruzzo claims that Duquesne Light wrongfully refuses to refund or credit a security deposit of $118.00 on her account for residential electric service.  But, Ms. Dabruzzo had filed an identical complaint seeking the same relief on July 18, 2008 at Docket No. C-2008-2051410.  The previous case proceeded to a hearing on October 22, 2008 and that record closed on November 3, 2008.  ALJ Mark A. Hoyer, who presided over the prior case, issued an Initial Decision dismissing the complaint on January 28, 2009.  The parties will then have twenty days from that date to file exceptions to his decision.


Accordingly, no legitimate purpose will be served by holding a hearing on Ms. Dabruzzo’s second complaint raising the same identical issue as the previous one.  Since a hearing has already been held and the issue decided, no public interest will be served by holding a second hearing on the same matter.  The issue is now moot.  For these reasons, the present complaint will be dismissed.
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.

2. Since the present complaint raises an issue that has previously been heard and decided, no issues of fact remain unresolved and a hearing is not necessary in the public interest.  66 Pa. C.S. §703(b) and 52 Pa. Code §5.21(d).
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Pamela L. Dabruzzo against Duquesne Light Company at Docket No. C‑2008-2071152 is hereby dismissed.
Date: February 5, 2009

















John H. Corbett, Jr.








Administrative Law Judge
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