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HISTORY OF THE PROCEEDING
On November 19, 2007, William Grimm (Complainant) filed a complaint against Model Management Services, Inc., t/a Friendly Taxi Cab of Lancaster (Respondent).  The complaint has two documents attached to it.  The first document attached to the November 19, 2007 complaint is a Pennsylvania Public Utility Commission (Commission) taxi complaint form.  The information on the taxi complaint form states that an incident occurred on October 5, 2007 involving the Complainant and a taxi company designated in the taxi complaint form as “Friendly’s Service/RRTA”.  The taxi complaint form describes the October 5, 2007 incident as the Complainant riding in a vehicle with shock absorbers or springs in such poor condition that the taxi bottomed out when going over bumps.  The taxi complaint form also alleges that the driver of the taxi did not pick him up at the scheduled time.  The taxi complaint form asserts that the Complainant “…expressed problem at Board of Directors meeting with RRTA”. 
The second document attached to the November 19, 2007 complaint is a letter to the Complainant dated September 24, 2007 signed by Congressman Joseph R. Pitts.  The letter states that it is in response to a contact from the Complainant expressing the Complainant’s support for legislation that would increase the number of bus routes in Lancaster.  The letter outlines various federal transit funding programs and supports more bus routes in Lancaster.

The November 19, 2007 complaint, at paragraph five, requests that the Commission revoke the Respondent’s authority because it is operating unsafe, poorly maintained vehicles.  Paragraph five of the complaint also alleges that the Complainant uses a wheelchair and therefore uses Red Rose Access System to transport him to doctors’ offices and other places.  The complaint states that the Complainant has attended meetings of the Red Rose Transit Authority (RRTA) to complain about the service he received.
The Respondent filed an answer and preliminary objection on March 13, 2008.  The answer states that the Complainant’s complaint addresses transportation that he received through the Shared Ride Program or Red Rose Access Program provided through the RRTA.  The answer contends that RRTA’s Shared Ride Program is not regulated by the Commission.  The answer denies that any reliability, safety or quality problems exist in regard to the Respondent’s service.  The answer asserts that the Respondent inspected the vehicle that is the subject of the complaint and found it to be in compliance with regulations that would apply if the Commission regulated the service.  The answer requests that the Commission dismiss the complaint. 
The preliminary objection states that Complaint’s complaint involves transportation that he received through the Shared Ride Program of Lancaster County.  This service is provided entirely within Lancaster County.  The preliminary objection asserts that RRTA is the designated coordinator and administrator of the Shared Ride Program in Lancaster County.  According to the preliminary objection, the Respondent operates under contract with RRTA in connection with the Shared Ride Program.  The preliminary objection argues that Shared Ride Program services provided within Lancaster County are not within the Commission’s jurisdiction.  The preliminary objection requests that the Commission sustain the preliminary objection and dismiss the complaint for lack of jurisdiction.

By notice dated June 25, 2008, the Commission scheduled a hearing in this case for July 28, 2008 at 10:00 a.m. in Hearing Room 2, Commonwealth Keystone Building, Harrisburg and assigned the case to me.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s preliminary objection.  The preliminary objection is ready for decision.  For the reasons set forth below, I will sustain the preliminary objection and dismiss the complaint.
FINDINGS OF FACT



1.
The Complainant in this case is William Grimm, whose address is listed on the complaint as 1008 Bentley Ridge Boulevard, Lancaster, PA  17602.  (Complaint ¶1)


2.
The Respondent in this case is Model Management Services, Inc., t/a Friendly Taxi Cab of Lancaster.  (Complaint ¶2) 


3.
November 19, 2008, the Complainant filed a formal complaint against the Respondent.



4.
The Complainants’ complaint arises from transportation that Red Rose Access Program provided to him through the RRTA.  (Complaint ¶5, taxi complaint form attachment)  



5.
On March 13, 2008, the Respondent filed a preliminary objection.

6.
The Complainant has not filed an answer to the Respondent’s preliminary objection.
DISCUSSION

The Respondent’s preliminary objection argues that the Commission should dismiss the complaint because the Commission lacks jurisdiction over the Shared Ride Program of Lancaster County provided by the Respondent under contract with RRTA.  The Commission’s Rules of Practice and Procedure permit parties to file a preliminary objection asserting lack of Commission jurisdiction.  52 Pa. Code §§5.101(a)(1).  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991)  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988)

The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994)

The Commission regulation at 52 Pa. Code §5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code §5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  The regulation at 52 Pa. Code §5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code §5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. §703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954). 
Viewing the complaint in this case in the light most favorable to the Complainant, the complaint asserts that the Complainant rode in a taxi with shock absorbers or springs in such poor condition that the taxi bottomed out when going over bumps.  The complaint alleges that the driver of the taxi did not pick him up at the scheduled time.  The complaint alleges that the Complainant uses a wheelchair and therefore uses the Red Rose Access Program to transport him to doctors’ offices and other places.  The complaint states that the Complainant has attended meetings of RRTA to complain about the service he received. 

Admitting all these allegations as true for purposes of disposing of Respondent’s motion, the Respondent argues that the Commission lacks jurisdiction over the Shared Ride Program of Lancaster County provided by the Respondent under contract with RRTA.  The Respondent is correct.

In County of Dauphin v. Pennsylvania Pub. Util. Comm’n, 634 A.2d 281 (Pa. Cmwlth. 1993) (County of Dauphin), the Commonwealth Court determined that a call and demand passenger carrier did not need a Commission-issued certificate of public convenience where it provided shared ride transportation services  as a subcontractor of Dauphin County.  The Commonwealth Court held that Dauphin County did not hold itself out as a supplier of transportation service to the public beyond its boundaries in providing the shared ride program.  Because Dauphin County was not offering service to persons beyond its boundaries, the Commonwealth Court concluded it was not rendering utility service to the public beyond its boundaries and did not need a certificate of public convenience to furnish public utility service beyond its corporate limits pursuant to 66 Pa. C.S. §1102(a)(5).  The Commonwealth Court also cited 66 Pa. C.S. §1501 which provides that any public utility service being furnished or rendered by a municipal corporation beyond its corporate limits is subject to regulation and control by the Commission as if the municipal corporation were a public utility.  Since Dauphin County did not require a certificate of public convenience to provide the shared ride service, the Commission lacked jurisdiction over the subcontracted shared ride service provided by the call and demand carrier.
Furthermore, the Commission has determined that the Shared Ride Program or Red Rose Access Program provided through the RRTA which the Respondent operates under contract with RRTA, is not within the Commission’s jurisdiction.  Petition of Model Management Services, Inc. d/b/a Friendly Transportation for Declaratory Order, Docket No. P-00940826 (Order entered January 31, 1995) (Declaratory Order Petition)  In the Declaratory Order Petition the petitioner alleged that it held a certificate of public convenience for paratransit service.  According to the petition, the petitioner provided transportation service in Lancaster County to RRTA under its Red Rose Access Program.  The petitioner requested that the Commission issue a declaratory order determining whether the service it provided to RRTA was within the Commission’s jurisdiction.  The Commission, citing County of Dauphin held that, based on the information provided in the petition, the Red Rose Access Program service administered by RRTA was not within the Commission’s jurisdiction.  

Based on the decisions in County of Dauphin and Declaratory Order Petition, I conclude that, as a matter of law, the Commission has no jurisdiction over the Shared Ride Program that is the subject of the complaint.  Accepting as true all the facts alleged in the complaint, the Complainant is not entitled to relief as a matter of law.  Since there is no factual dispute that the Complainant used the Shared Ride Program, a hearing is not necessary.  Granting the Respondent’s preliminary objection is appropriate under the circumstances.  Since the Commission lacks jurisdiction over the Shared Ride Program, I will dismiss the complaint with prejudice.
CONCLUSIONS OF LAW



1.
The Commission has no jurisdiction over the shared ride services that are the subject of this proceeding.



2.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2008-2021145 is dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objection filed by Model Management Services, Inc., t/a Friendly Taxi Cab of Lancaster at Docket No. C-2008-2021145 is sustained.


2.
That the complaint of William Grimm filed at Docket No. C-2008-2021145 is dismissed with prejudice.


3.
That the hearing scheduled for July 28, 2008 is cancelled.


4.
That the record at Docket No. C-2008-2021145 is marked closed.
Date:
June 27, 2008




_______________________



David A. Salapa



Administrative Law Judge
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