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HISTORY OF THE PROCEEDINGS


On July 10, 2008, Charles Souders (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  Essentially, the Complainant alleged that the Respondent had overbilled him and that it did not set up a reasonable schedule for him to pay.  He asked that the Commission direct the Respondent to examine its bills as they appear to be excessive because he filed for bankruptcy and to set up a reasonable payment schedule.  



On August 21, 2008, the Respondent filed an answer to the complaint.  The Respondent stated that the Complainant’s bills were accurate, and that the Complainant enrolled in the Respondent’s Customer Assistance Program (CAP) on July 1, 2006, and he has, as a result, since received a CAP rate discount.


On December 12, 2008, a telephonic hearing on the complaint was held.  The Complainant proceeded unrepresented.  He testified on his own behalf and introduced no exhibit.  The Respondent was represented by Michael S. Swerling, Esquire, who presented the testimony of one witness and introduced five exhibits which were admitted into the record.


On December 24, 2008, the Respondent filed a late-filed exhibit, PECO Exhibit 6, explaining why the amount of $7,888.64, which existed at the time the Complainant filed for bankruptcy on August 20, 2003, was transferred into the Complainant’s active account on October 6, 2005.  The Complainant to date has filed no objection to the exhibit which will be admitted into the record.


The record was closed on December 24, 2008.
FINDINGS OF FACT


1.
The Complainant is a customer of the Respondent and takes service at 612 Coventry Avenue, Croyden, Pennsylvania (N.T. 4).


2.
The Complainant was enrolled in the Respondent’s Customer Assistance Program (CAP) on July 21, 2006.  He is still on the Cap program, but, he has failed to file proof of income for recertification.  Under the CAP program, the Complainant receives a CAP rate discount (N.T. 37, 38, 44).


3.
The Complainant (age 61) lives at the Coventry Avenue address with his wife (age 52), daughter (age 24), and grandson (age 3) (N.T. 18, 19).


4.
Each month, the Complainant receives railroad disability benefits of $2,000.  His grandson receives $800 for child support.  His daughter works at a bank but he does not know how much she earns.  His wife does not work (N.T. 18-20).


5.
The Complainant’s monthly expenses are:  $800 (mortgage), $600 (food), and $80 (gas).  His wife had an operation on her arm.  His daughter had three major operations between 2007 and 2008, and cancer in her appendix which required its removal (N.T. 21-23).  


6.
On August 20, 2003, the Complainant filed a bankruptcy petition.  At that time, the Complainant owed the Respondent $7,888.64.  The 2003 bankruptcy filing was dismissed on October 6, 2005 and the Respondent placed the amount of $7,888.64 into the Complainant’s active account also on October 6, 2005 (N.T. 25, 26; PECO Exhibits 5 and 6).


7.
On August 15, 2005, the Complainant filed again a bankruptcy petition.  The balance at the second filing was $9,942.31, which included the amount of $7,888.64.  The filing was dismissed on June 8, 2006 (N.T. 25, 26, 28; PECO Exhibit 3).  


8.
The Complainant’s payment history is very poor:  four payments in 2006 (August, September, October and November), two payments in 2007 (January and a LIHEAP payment in April), and one payment in 2008 (October).  He broke several payment agreements in 2000, 2005 and 2006, and received several termination notices in 2006, 2007 and 2008 (N.T. 27-37).


9.
As of the date of this hearing, the Complainant owed the Respondent $22,217.11, which included the amount of $7,888.64, the amount in the Complainant’s 2003 bankruptcy petition (N.T. 29, 30, 45).  


10.
The Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) on April 21, 2008 at BCS Case #002375729 (PECO Exhibit 4).



11.
On May 6, 2008, the BCS issued a decision on the Complainant’s informal complaint (PECO Exhibit 4).

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 54, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In this case, the Complainant has the burden of proving by a preponderance of the evidence that the Respondent has overbilled him and has acted unreasonably in not setting up a payment arrangement for him to pay.  
The Complainant’s high bills


The Complainant complained that his bills were too high for a residential customer.


In a high bill complaint, a complainant must show by a preponderance of the evidence (1) that the disputed bills are abnormally high when compared to prior usage patterns, and (2) that the pattern of usage has not changed.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980).  If the utility fails to rebut this evidence, the complainant would prevail.



Also, in Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980), the Commission has further stated that the results of the meter test are important, but standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt to ascertain the cause of the high bill (the presence of a foreign load or a wire condition), the burden of going forward shifts to the complainant to prove that the meter in question is defective.  If the complainant is unable to marshal direct proof that his or her meter has malfunctioned, he or she can prove his or her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Commonwealth Ct. 2001).



The Complainant did not offer any proof that he was overbilled; nor did he produce any competent evidence on the issue of actual, potential or metered uses.  He merely asserted that all his bills were too high.



No matter how honest and strong his assertions are, they cannot form a basis for a finding in his favor.  Mere bald assertions, personal opinions or perceptions do not constitute evidence to bolster a claim.  Pennsylvania Bureau of Corrections v. City of Pittsburgh, 516 Pa. 75, 532 A.2d 12 (1987).   


Probably, the Complainant’s bills were too high because he has a poor record of payments.  He made only six payments in the period of three years (2006, 2007 and 2008), allowing unpaid bills and late payment charges to accumulate.


Further, in a billing dispute both the actual use and the potential use play an important role.  And when the actual use is within the potential use, the amount of electricity registered on a properly functioning meter reflects the consumption in a house.  Thompson v. Pennsylvania Electric Company, Docket No. F-8703782 (Pa. PUC March 3, 1988).  There is no indication or evidence that the Complainant’s actual use was not within his potential use, or that his meter did not properly function.



Aside from these assertions, the record is without any evidence which would support a finding that the Complainant’s metered use exceeded his actual use.  Here, the metered use was the same as the actual use.
The Complainant’s duty to pay


The Respondent testified that the Complainant enrolled in its Customer Assistance Program (CAP), that he is still under the CAP program, and that he must file proof of income in order to be recertified.


In part, Section 1405 of the Public Utility Code, 66 Pa. C.S. §1405, provides:
*
*
*
   (b)  Length of payment agreements.  –  The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

   (1)  Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.

   (2)  Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

   (3)  One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

   (4)  Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

   (c)  Customer assistance programs.  –  Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.
*
*
*



Under these provisions, a customer under a customer assistance program is not entitled to a Commission payment agreement established under subsection (b) of 66 Pa. C.S. §1405.  Therefore, the Commission is without authority to establish a payment agreement for the Complainant.



I strongly suggest that the Complainant should follow properly, and as soon as possible, the recertification procedure in order to avoid being removed from the Respondent’s CAP program.  Providing financial information in a documentary form is not a difficult task to perform.
The Complainant’s charges in the 2003 bankruptcy petition


The Respondent testified that on August 20, 2003, the Complainant filed a bankruptcy petition.  At that time the Complainant owed the Respondent $7,888.64.  When the 2003 filing was dismissed on October 6, 2005, the Respondent placed this amount into the active account on the same date as the dismissal date of the filing.



The Respondent seemed to argue that the transfer occurred well within four years of either the 2003 bankruptcy filing or the dismissal date of the filing, and that the Respondent is allowed by the Commission’s regulations to collect this unpaid amount.  The Respondent did not cite the section of the Commission’s regulations, which would allow it to collect the unpaid amount when the amount is transferred into an active account within four years of a bankruptcy filing or the dismissal date of the filing.  This argument is misplaced.



In Rivera v. Philadelphia Gas Works, Docket No. C-20028491 (Pa. PUC March 9, 2004) (the Commission remanded the case to the Office of Administrative Law Judge), the Commission ruled that the three-year statute of limitations applies to actions for the recovery of penalties or forfeitures, 66 Pa. C.S. §3314(a), but that the four-year statute of limitations applies when a complainant seeks a refund or a credit from what had been billed in a make-up bill or a backbill, 66 Pa. C.S. §1312(a).


There, the Commission relied on the Commonwealth Court’s opinion in LP Water and Sewer Co. v. Pa. PUC, 722 A.2d 733 (Pa. Cmwlth. Ct. 1988), which held, among other things, that the statute of limitations may be tolled during a period of on-going litigation and that the Section 1312(a) four-year statute of limitations applies to a water and sewer customer’s action to recover a refund of residential water rates.


Section 56.172 of the Commission’s regulations, 52 Pa. Code §56.172, provides:

Within 20 days of the notification or mailing of the informal complaint report and not thereafter except for good cause, an appeal from the report of the Consumer Services Representative may be initiated by means of a written intention to appeal.



In part, Section 1312(a) of the Code (relating to Refunds), 66 Pa. C.S. §1312, provides,

   (a)  General rule.  –  . . . [T]he commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment.


Under these provisions, a written notice to appeal from a BCS decision must be filed within 20 days of the decision and a public utility is required to refund any amount of any excess paid by a customer within four years before the date of the filing of a complaint.


Here, the decision on the informal complaint was dated May 6, 2008, a written notice to appeal was required to be filed by May 26, 2008.  The Complainant did not file a written notice but filed a formal complaint on July 10, 2008.  Accordingly, the period of time within which the BCS investigated the informal complaint should be ignored because this length of time is not a period of an on-going litigation.  Therefore, the date of filing this formal complaint, not the informal complaint, is the proper starting point for computing the expiration of the four-year statute of limitations. 



The Complainant filed the complaint on July 10, 2008.  Any amount sought to collect by the Respondent within four years before July 10, 2008, or before July 10, 2004, is an excess amount, which the Respondent could not collect under the four-year statute of limitations.  Therefore, any charges that existed before July 10, 2004, as well as the amount of $7,888.64 contained in the 2003 bankruptcy filing, should be removed from the outstanding balance of $22,217.11.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
Charles Souders has failed to carry his burden of proof in that he is entitled to a Commission payment arrangement.


3.
A customer enrolled in a public utility’s customer assistance program is not entitled to a payment arrangement negotiated or approved by the Commission.  66 Pa. C.S. §1405(c).


4.
Charles Souders is entitled to a refund or a credit under the four-year statute of limitations.  66 Pa. C.S. §1312(a).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Charles Souders against PECO Energy Company at Docket No. C-2008-2053281 is sustained in part.


2.
That the Complainant’s service charges, which existed before July 10, 2004, shall be excluded from his outstanding balance of $22,217.11.



3.
That the Complainant should follow the Respondent’s recertification procedure to avoid being removed from its customer assistance program.
Date:
       January 16, 2009     


____________________________________








Ky Van Nguyen








Administrative Law Judge
� 	Section 332(a) of the Public Utility Code provides:





	“(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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