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HISTORY OF THE PROCEEDING
On December 29, 2008, Robert Taylor (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against Pennsylvania American Water Company (Respondent).  The complaint alleges that the Complainant installed a pressure reducing valve on his water system to prevent ruptures and leaks in the line.  The complaint asserts that the Complainant paid a plumber $181.00 to install the pressure reducing valve.  According to the complaint, installing the pressure reducing valve became necessary after the Respondent increased water pressure in the Pinebrook development where the Complainant resides and several residents in Pinebrook experienced water line breaks and leaks in their residences.  The complaint requests that the Commission order the Respondent to reimburse the Complainant for the costs he incurred in installing the pressure relief valve.  

The complaint also alleges that the Complainant’s plumber informed him that the water pressure in the Complainant’s residence was 112 pounds per square inch.  The Complainant’s plumber informed him that 55 pounds per square inch was normal pressure and the pressure reducing valve was set to 55 pounds per square inch.  According to the complaint, the 112 pounds per square inch water pressure is the result of actions taken by the Respondent and the Respondent should reimburse the Complainant for the costs of installing the pressure reducing valve.  

The complaint contends that the Commission needs to “revisit the initial level granted at 125 psi and realize that it is an error in judgment.”  According to the complaint, 125 pounds per square inch is excessive and is damaging infrastructure and homes in the community.  The complaint argues that the Commission should protect the community from the excessive water pressure and its harmful effects.   
The Respondent filed an answer with new matter as well as preliminary objections on January 28, 2009.  The answer denies that there is a reliability, safety or quality problem with the Complainant’s utility service.  The answer states that in June 2008, the Respondent increased water pressure in the area where the Complainant resides.  
The answer admits that, as a result of this pressure increase, the water pressure at the Complainant’s residence is approximately 112 pounds per square inch.  According to the answer, the Respondent measured the water pressure at two residences near the Complainant’s and determined that the water pressure at those residences was 110 and 114 pounds per square inch.  
The answer denies that the water pressure in the Complainant’s residence is excessive or that 55 pounds per square inch is the upper limit of normal water pressure levels.  The answer contends that the water pressure at the Complainant’s residence is between 25 and 125 pounds per square inch, the acceptable range of operating pressures established by the Commission at 52 Pa. Code § 65.6(a).

The answer admits that the Complainant requests that the Commission order the Respondent to reimburse the Complainant for the costs of installing the pressure reducing valve but denies that the Complainant is entitled to reimbursement.  According to the answer, the Complainant voluntarily installed the pressure reducing valve as a precaution, not because he had any problems with the plumbing in his residence.  
The answer states that Rule 4.7 of the Respondent’s tariff provides that when the water pressure is 100 pounds per square inch or more at the customer’s premises, the customer is responsible for the installation and maintenance of a pressure reducing valve.  Under this tariff rule, the answer concludes that the Complainant is responsible for installing the pressure reducing valve.  The answer also argues that the Complainant is not entitled to an award of monetary damages from the Commission because the Commission does not have the authority to award monetary damages.

The new matter alleges that the Respondent is in the final stages of a four-year, $60 million infrastructure improvement project to ensure safe and reliable service for 35,000 customers on its West Shore distribution system that includes the Complainant’s residence.  The new matter asserts that it initiated this project in response to complaints of low water pressure from customers in the area, the need to improve fire protection and the need to add water storage capacity.  One of the components of the project is to increase water pressure which is necessary, according to the new matter, to take advantage of the new storage capacity.  

The new matter alleges that on or about June 10, 2008, the Respondent sent a notice to its customers, including the Complainant, advising them that the Respondent intended to increase the water pressure in its system.  Attached to the answer with new matter is a copy of the notice dated June 10, 2008.  According to the new matter, on or about June 23, 2008, the Respondent began increasing pressure to the part of its distribution system serving the Complainant’s residence and completed the pressure increase in July 2008.  

The new matter alleges that on November 21, 2008, the Respondent determined that the water pressure in the Complainant’s residence is approximately 110 pounds per square inch, based on the measurements of water pressure at two neighboring residences of 110 and 114 pounds per square inch.  According to the new matter, water pressure between 25 and 125 pounds per square inch are within the acceptable range of operating pressures established by the Commission at 52 Pa. Code § 65.6(a).  According to the new matter, the Respondent has designed its system in reliance on this range of operating water pressures.
The new matter contends that the Complainant voluntarily installed the pressure reducing valve as a precaution, not because he had any problems with the plumbing in his residence.  The new matter alleges that Rule 4.7 of the Respondent’s tariff states that when the water pressure is 100 pounds per square inch or more at the customer’s premises, the customer is responsible for the installation and maintenance of a pressure reducing valve.  Under this tariff rule, the Complainant is responsible for installing the pressure reducing valve.  
The new matter argues that the Complainant is not entitled to an award of monetary damages from the Commission because the Commission does not have the authority to award monetary damages.  The new matter concludes that the complaint fails to state a cause of action.  The answer with new matter requests that the Commission dismiss the complaint. 

The preliminary objections state that Complaint’s complaint is seeking a Commission order directing the Respondent to reimburse the Complainant for the expense of installing a pressure reducing valve.  The preliminary objections assert that the Complainant’s complaint is a request for an award of monetary damages that is not within the Commission’s authority to grant.  According to the preliminary objections, the power to award damages resides with the Courts of Common Pleas.  The preliminary objections contend that, since the relief the Complainant seeks is outside the Commission’s authority, the Commission should dismiss the complaint.

Alternatively, the preliminary objections argue that the increase in water pressure in the Complainant’s residence is within the limits established by the Commission through its regulation at 52 Pa. Code § 65.6(a).  The preliminary objections point out that the complaint acknowledges that the increase in water pressure at the complainant’s residence is within the limits established by the Commission.  The preliminary objections allege that Rule 4.7 of the Respondent’s tariff states that when the water pressure is 100 pounds per square inch or more at the customer’s premises, the customer is responsible for the installation and maintenance of a pressure reducing valve.  The preliminary objections conclude that the complaint fails to state a cause of action for which relief can be granted.  The preliminary objections request that the Commission dismiss the Complainant’s complaint.
By notice dated February 5, 2009, the Commission notified the parties that it had assigned the case to me as motion judge.  As of the date of this decision, the Complainant has not filed an answer to the Respondent’s preliminary objections or new matter.  The preliminary objections are ready for decision.  For the reasons set forth below, I will sustain the preliminary objections and dismiss the complaint.

FINDINGS OF FACT



1.
The Complainant in this case is Robert Taylor, whose address is listed on the complaint as 3828 Carriage House Drive, Camp Hill, Pa. 17011. 



2.
The Respondent in this case is Pennsylvania American Water Company. 



3.
On December 29, 2008, the Complainant filed a formal complaint against the Respondent.



4.
On January 28, 2009, the Respondent filed preliminary objections.

5.
The Complainant has not filed an answer to the Respondent’s preliminary objections.
DISCUSSION

The Respondent’s preliminary objections argue that the Commission should dismiss the complaint because the Commission lacks jurisdiction to award monetary damages.  In addition, the preliminary objections contend that the Respondent has complied with the Commission’s regulations governing the acceptable range of operating pressures established by the Commission at 52 Pa. Code § 65.6(a).  The preliminary objections also assert that the Respondent has complied with its tariff in not reimbursing the Complainant for the costs he incurred in installing the pressure reducing valve.  I will address each of these arguments in order.

The Commission’s Rules of Practice and Procedure permit parties to file a preliminary objection asserting lack of Commission jurisdiction.  52 Pa. Code §§ 5.101(a)(1).  Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C‑00935435 (July 18, 1994).  A preliminary objection asserting lack of Commission jurisdiction under the Commission’s Rules of Practice and Procedure is therefore analogous to preliminary objections allowed by Rule 1028 of the Pennsylvania Rules of Civil Procedure.

Preliminary objections in civil practice requesting dismissal of a pleading will be granted only where the right to relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environment Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission follows this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).
The Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  County of Allegheny v. Commonwealth of Pennsylvania, 490 A. 2d 402 (Pa. 1985); Commonwealth of Pennsylvania v. Bell Telephone Co. of Pa., 551 A.2d 602 (Pa. Cmwlth. 1988).  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).
The Commission regulation at 52 Pa. Code § 5.21(a) states that a person may file a formal complaint claiming violation of a statute that the Commission has jurisdiction to administer.  The regulation at 52 Pa. Code § 5.21(d) authorizes the Commission to dismiss a complaint if a hearing is not necessary and authorizes preliminary objections to be filed in response to a complaint.  The regulation at 52 Pa. Code § 5.101(a)(1) permits the filing of a preliminary objection to dismiss a pleading for lack of Commission jurisdiction.  The provision at 52 Pa. Code § 5.101(a)(1) serves judicial economy by avoiding a hearing where no factual dispute exists.  If no factual issue pertinent to the resolution of a case exists, a hearing is unnecessary.  66 Pa. C.S. § 703(a); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 557 (Pa. Cmwlth. 1989); Lehigh Valley Power Committee v. Pennsylvania Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cmwlth. 1989); S.M.E. Bessemer Cement, Inc. v. Pennsylvania Pub. Util. Comm’n., 540 A.2d 1006 (Pa. Cmwlth. 1988); White Oak Borough Authority v. Pennsylvania Pub. Util. Comm’n., 103 A.2d 502 (Pa. Super.1954). 

Viewing the complaint in this case in the light most favorable to the Complainant, the complaint asserts that the Complainant installed a pressure reducing valve on his water system to prevent ruptures and leaks in the line.  According to the complaint, installing the pressure reducing valve became necessary after the Respondent increased water pressure in the Pinebrook development where the Complainant resides and several residents in Pinebrook experienced water line breaks and leaks in their residences.  The complaint asserts that the Complainant paid a plumber $181.00 to install the pressure reducing valve.  According to the complaint, the excess pressure was the result of actions taken by the Respondent and the Respondent should reimburse the Complainant for the solution.  

Admitting all of the factual allegations as true for purposes of disposing of Respondent’s motion, the Respondent argues that the Commission lacks jurisdiction to award monetary damages to the Complainant.  The Respondent is correct.

The Commission, as a creation of the General Assembly, has only the powers and authority granted to it by the General Assembly contained in the Public Utility Code.  The Public Utility Code simply does not grant the Commission the authority to award damages in this case.  There is no question that the Commission lacks authority to award damages.  Terminato v. Pa. National Insurance Co., 645 A.2d 1287 (Pa. 1994); Elkin v. Bell Tel. Co. of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell Tel. Co. of Pa., 383 A.2d 791 (Pa. 1977); Ostrov v. I.F.T., Inc., 586 A.2d 409 (Pa. Super. 1991); Poorbaugh v. Pennsylvania Public Utility Commission, 666 A.2d 744 (Pa. Cmwlth. 1995).  As the Commission lacks authority to award damages, the complaint should be dismissed with prejudice.
To the extent that the complaint might be read as asserting that the Respondent violated the Public Utility Code or Commission regulations by increasing the water pressure to the Complainant’s residence, I will next address the Respondent’s contention that the complaint is legally insufficient and fails to state a claim for which relief can be granted.  The Commission’s Rules of Practice and Procedure permit parties to file a preliminary objection asserting that a pleading is legally insufficient.  52 Pa. Code § 5.101(a)(4).  
As set forth above, Commission preliminary objection practice is analogous to Pennsylvania civil practice regarding preliminary objections.  Again, the Commission may not rely upon the factual assertions of the moving party but must accept as true for purposes of disposing of the motion all well pleaded, material facts of the nonmoving party, as well as every inference from those facts.  The Commission must view the complaint in this case in the light most favorable to the Complainant and should dismiss the complaint only if it appears that the Complainant would not be entitled to relief under any circumstances as a matter of law. 
Viewing the allegations in the complaint regarding the increase in water pressure in the light most favorable to the Complainant, the complaint alleges that the Complainant’s plumber informed him that the water pressure in the Complainant’s residence was 112 pounds per square inch.  The Complainant’s plumber informed him that 55 pounds per square inch was normal pressure and the pressure reducing valve was set to 55 pounds per square inch.  The complaint concludes that the Commission needs to “revisit the initial level granted at 125 psi and realize that it is an error in judgment.” and that 125 pounds per square inch is excessive and is damaging infrastructure and homes in the community.  


Admitting the factual allegations as true for purposes of disposing of Respondent’s motion, the Respondent argues that it increased the water pressure in its system in compliance with the Commission’s regulations governing water pressure.  The Respondent also asserts that it complied with its tariff by not reimbursing the Complaint for the cost he incurred in installing the pressure reducing valve.  Since the complaint fails to allege that the Respondent violated the Public Utility Code or Commission regulations, the Respondent contends that the complaint does not state a cause of action and is legally insufficient.  The Respondent is correct.


The Commission has established regulations governing the range of normal operating pressures at 52 Pa. Code § 65.6(a).  The regulation at 52 Pa. Code § 65.6(a) states:

(a)  Variations in pressure. The utility shall maintain normal operating pressures of not less than 25 p.s.i.g. nor more than 125 p.s.i.g. at the main, except that during periods of peak seasonal loads the pressures at the time of hourly maximum demand may be not less than 20 p.s.i.g. nor more than 150 p.s.i.g. and that during periods of hourly minimum demand the pressure may be not more than 150 p.s.i.g. A utility may undertake to furnish a service which does not comply with the foregoing specifications where compliance with such specifications would prevent it from furnishing adequate service to any customer or where called for by good engineering practices. The authority of the Commission to require service improvements incorporating standards other than those set forth in this subsection when, after investigation, it determines that such improvements are necessary is not hereby restricted.


The complaint alleges that the Complainant’s plumber informed him that the water pressure in the Complainant’s residence was 112 pounds per square inch.  Assuming that this is true, 112 pounds per square inch is less than the maximum of 125 pounds per square inch set forth in 52 Pa. Code § 65.6(a).  Clearly, the Respondent did not violate the regulation at 52 Pa. Code § 65.6(a) by increasing the water pressure to the Complainant’s residence to 112 pounds per square inch.  


The Commonwealth Court of Pennsylvania in Barone v. Pennsylvania Pub. Util. Comm’n, 485 A.2d 519 (Pa. Cmwlth. 1984) ruled that 52 Pa. Code § 65.6(a) is not intended to restrict the authority of the Commission to order improvements where service is inadequate, notwithstanding that the water pressure meets the standard of the regulation.  However, in Barone the Commission sustained the allegations contained in the complaint that the service to the complainant’s residence was inadequate even though the water pressure at the complainant’s residence exceeded the minimum of 25 pounds per square inch.  In this case, the complaint does not allege inadequate service resulting from the 112 pounds per square inch pressure at the Complainant’s residence.  Rather, the complaint alleges that the Respondent has provided inadequate service by failing to reimburse the Complainant for the costs he incurred by installing the pressure reducing valve.   


In response to this allegation, the Respondent contends that it complied with its tariff by not reimbursing the Complaint for the costs he incurred in installing the pressure reducing valve.  Rule 4.7 of the Respondent’s tariff states that when the water pressure is 100 pounds per square inch or more at the customer’s premises, the customer is responsible for the installation and maintenance of a pressure reducing valve.  The Respondent contends that it provided adequate service to the Complainant because it has complied with the Public Utility Code and Commission regulations in this case by complying with the terms and conditions set forth in its tariff.  I agree.



A tariff is a set of operating rules imposed by the Commission that each public utility must follow in order to provide service to its customers.  PPL Electric Utilities Corp. v. Pennsylvania Pub. Util. Comm’n, 912 A.2d 386 (Pa. Cmwlth. 2006).  Each public utility must file a copy of its tariff with the Commission setting forth its rates, services, rules, regulations and practices so that the public may inspect its contents.  66 Pa. C.S. § 1302; 52 Pa. Code 
§ 53.25; Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  Public utility tariffs must be applied consistent with their language.  Public utility tariffs have the force and effect of law and are binding on the public utility and its customers.  Pennsylvania Electric Co. v. Pennsylvania Pub. Util. Comm’n, 663 A.2d 281 (Pa. Cmwlth. 1995).  The Commission has no authority to allow a public utility to deviate from its tariff even where the Commission concludes it is in the public interest.  Philadelphia Suburban Water Co. v. Pennsylvania Pub. Util. Comm’n, 808 A.2d 1044 (Pa. Cmwlth. 2002).  A public utility may not charge a rate other than the rates set forth in its tariff.  66 Pa. C.S. §1303.



The Respondent measured the water pressure at the Complainant’s residence as more than 100 pounds per square inch.  Since the water pressure at the Complainant’s residence exceeded 100 pounds per square inch, the Complainant is solely responsible for installing and maintaining the pressure reducing valve.  The Respondent has complied with the Public Utility Code and Commission regulations in this case by complying with its tariff.  



Accepting as true all the facts alleged in the Complainant’s complaint, the Complainant is not entitled to relief as a matter of law.  There is no factual dispute that the Complainant’s complaint is a request for an award of damages.  The Commission lacks the authority to award damages as a matter of law.  Therefore, a hearing is not necessary.



Furthermore, there is no factual dispute that the Respondent’s increase in water pressure to the Complainant’s residence is less than the maximum amount allowed by Commission regulations.  The Respondent did not violate the regulation at 52 Pa. Code 
§ 65.6(a) by increasing the water pressure to the Complainant’s residence to 112 pounds per square inch as a matter of law.  The Respondent did not provide inadequate service by complying with its tariff and refusing to reimburse the Complainant for the costs he incurred by installing the pressure reducing valve as a matter of law. 
Granting the Respondent’s preliminary objections is appropriate under the circumstances. I will dismiss the complaint with prejudice.

CONCLUSIONS OF LAW



1.
The Commission has no authority to award monetary damages.


2.
It is just, reasonable and in the public interest that the complaint filed at Docket No. C-2009-2083013 is dismissed with prejudice.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the preliminary objections filed by Pennsylvania American Water Company at Docket No. C-2009-2083013 are sustained.



2.
That the complaint of Robert Taylor filed at Docket No. C-2009-2083013 is dismissed with prejudice.



3.
That the record at Docket No. C-2009-2083013 is marked closed.
Date:
February 11, 2009



_______________________



David A. Salapa



Administrative Law Judge
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