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   v.

Verizon Pennsylvania, Inc.
OPINION AND ORDER
BY THE COMMISSION:



Before the Commission for consideration are the Exceptions, filed on May 20, 2008, by the Office of Consumer Advocate (OCA) to the Initial Decision of Administrative Law Judge (ALJ) Wayne L. Weismandel, issued on April 18, 2008, as well as Reply Exceptions, filed by Verizon Pennsylvania Inc. (Verizon), on May 30, 2008.
History of the Proceeding

On January 22, 2007, Russel T. Lerch (Mr. Lerch or Complainant) filed a Formal Complaint (Complaint) against Verizon.  The Complainant alleged that a service outage took too long to be remedied and that he could not get high speed DSL service.
A detailed history of the proceeding is contained in ALJ Weismandel’s Initial Decision on pages one through five.  In summary, the petition from Mr. Lerch’s neighbors for inclusion in the Complaint was denied by Chief Administrative Law Judge Veronica A. Smith.  Therefore, the caption was changed to reflect only Mr. Lerch as the Complainant.  The OCA intervened.  Following a challenge by Verizon to the eligibility of the Parties and the intervention of the Office of Consumer Advocate (OCA), Chief Administrative Law Judge Veronica A. Smith ordered the Parties to mediate the issues.  Following discussions between the Parties, notice was filed with Mediator Herbert R. Nurick that the issues had not been resolved.  The matters were subsequently assigned to ALJ Weismandel for hearing.
The Initial Hearing convened as scheduled on January 8, 2008.  Complainant, Verizon and OCA participated.  Complainant presented his own testimony.  Verizon presented the testimony of two witnesses and introduced into evidence its Exhibit 1 (Proprietary).  OCA presented no witnesses and introduced no exhibits into evidence.  A transcript of the proceeding containing 115 pages was produced.  At the conclusion of the Initial Hearing, Complainant stated that he wanted to submit a brief, and Verizon and OCA then exercised their rights to submit briefs also.
Complainant, Verizon and OCA each timely filed a Main Brief.  OCA and Verizon both timely filed a Reply Brief.  Complainant did not file a Reply Brief.

In an Initial Decision issued April 30, 2008, ALJ Weismandel dismissed the Complaint of Russel T. Lerch against Verizon.
Exceptions to the Initial Decision were filed by the OCA on May 20, 2008.
Reply Exceptions were filed by Verizon on May 30, 2008.

Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.” Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made forty Findings of Fact and reached nine Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


The Complainant’s allegation of inadequate service by Verizon is that Verizon took too long to remedy a service outage that occurred during the weekend of August 19-20, 2006.  The controlling law in evaluating this allegation is found in the Commission’s Regulations at 52 Pa. Code § 63.57(b).  This Regulation provides:

A public utility shall respond to and take action to clear other out-of-service trouble, not requiring unusual repair, within 24 hours of the report, except for isolated weekend outages affecting fewer than 15 customers in an exchange or where the customer agrees to another arrangement.
The undisputed evidence in the case establishes that Complainant made a trouble report to Verizon at 6:41 p.m. on Sunday, August 20, 2006, and that Verizon had completed repairs sufficient to restore his service by 12:59 p.m. on Monday, August 21, 2006.  I.D. at 11.
According to Verizon the first call regarding this outage was received at 6:15 a.m. on Sunday, August 20, 2006.  The fifteenth call to report an out-of-service situation regarding the Complainant’s remote terminal occurred at 3:41 p.m. on Sunday, August 20, 2006.  Verizon received a total of thirty-four calls pertaining to the Complainant’s outage.  VZ M.B. at 3-4.
Verizon dispatched a service technician and a supervisor to the remote terminal location on Monday morning, August 21, 2006.  They discovered a defective bank of twenty-four channel cards that had been rendered inoperable due to a power surge.  A second technician was dispatched to the location.  The lines from the damaged bank were transferred to a spare bank and service was restored as of 12:59 p.m. Monday, August 21, 2006.  Subsequently, the damaged bank was replaced and the lines were transferred to the new bank.  VZ M.B. at 3-4.
With regard to DSL service, Complainant alleges inadequate service by Verizon in two areas.  First, he contends that the availability of the Bona Fide Retail Request (BFRR) program
 is not sufficiently publicized, and second, he objects that Verizon’s DSL service does not provide speeds of forty-five megabytes per second.  ALJ Weismandel’s Initial Decision addressed both of these issues and dismissed the Complaint on both.
There were no Exceptions to the ALJ’s decision filed on these issues and, therefore, those matters will be deemed decided and will not be addressed in this Opinion and Order.
1.
Positions of the Parties 
The Complainant alleges that his telephone service went out between 10:00 and 12:00 p.m. Saturday, August 19, 2006, as noted, when he attempted to call his wife.  The Complainant does not own a cell phone nor has access to one.  When service had not been restored the next day he drove to a mini-market and used a payphone to report the outage which call was recorded at 6:41 p.m. Sunday, August 20, 2006.  The Complainant maintains that this was a major outage affecting many customers and that Verizon knew about the outage from a system generated alarm at 10:00 p.m. Saturday, August 19, 2006, and should have responded at that time and not wait for the fifteenth call to be received reporting the outage.  The Complainant, therefore, alleges that Verizon violated the Regulation at § 63.57(b), which calls for a response to investigate and repair the problem by 10:00 p.m. Sunday, August 20, 2006.  Complainant M.B. at 1-17.
The OCA argues that Verizon’s system alarms were sufficient notice to Verizon that a major outage, affecting twenty-four customers, had occurred on Saturday, August 19, 2006 and, per Commission Regulation, was required to undertake action to clear the problem within twenty-four hours of that time.  In addition, the OCA maintains that since the records of those alarms had been destroyed after three months and were, therefore, not available for this proceeding, Verizon should be subject to the adverse inference that it received an alarm from the SLC-96
 indicating that at least twenty-four customers were without service at 10 p.m. on Saturday, August 19, 2006.  OCA M.B. at 15-20.
Verizon’s position is that Mr. Lerch can only complain about Verizon’s service to him and since his call was received at 6:41 p.m. Sunday, August 20, 2006 and his service was restored at 12:59 p.m. Monday, August 21, 2006, the response time to his complaint was well within the twenty-four hours required.  Therefore, Verizon provided Mr. Lerch with adequate and reasonable service.  Even if the inquiry was expanded to cover Verizon’s service to all customers affected by the outage, Verizon would still have complied with the Commission’s Regulations.  As stated, 52 Pa. Code § 63.57(b) requires Verizon to respond to a reported outage affecting fifteen or more customers within twenty-four hours.  As the fifteenth call was received at 3:41 p.m. on Sunday, August 20, 2006, and service was restored at 12:59 p.m. on Monday, August 21, 2006, Verizon responded to and cleared the out-of-service trouble of all affected customers within the twenty-four hour time frame required by the Commission’s regulations.  Therefore, Verizon provided safe, adequate and reasonable service not only to Mr. Lerch, but also to all customers affected by the August 20, 2006 outage.  VZ M.B. at 13-14.
2.
The ALJ’s Initial Decision
ALJ Weismandel’s Initial Decision notes that the Commission’s Regulation at 52 Pa. Code § 63.57(b) does not require that the out-of-service trouble be cleared (fixed) within twenty-four hours of the report of trouble, even if the out-of-service condition occurs on a weekend and affects fifteen or more customers.  What the Regulation requires is that the public utility “respond to and take substantial action” within twenty-four hours of the trouble report.
The undisputed evidence in the case establishes that Complainant made a trouble report to Verizon at 6:41 p.m. on Sunday, August 20, 2006, and that Verizon had completed repairs sufficient to restore his service by 12:59 p.m. on Monday, August 21, 2006.  That is, only eighteen hours and eighteen minutes between the time Complainant reported his trouble and the time it was fixed.  Even if the time was computed from a trouble report made by someone other than Complainant, according to Verizon the first call regarding this outage was received at 6:15 a.m. on Sunday, August 20, 2006, it is still obvious that Verizon responded to and took substantial action to fix the service outage by dispatching a service technician and a supervisor on Monday, August 21, 2006, in sufficient time to have service restored by 12:59 p.m..  The controlling Regulation does not require that the “fix” be completed within twenty-four hours of the trouble report, only that the utility respond and begin to make necessary repairs within twenty-four hours.  All of the evidence adduced, and the reasonable inferences from that evidence, lead to the conclusion that Verizon did not violate the controlling Regulation.  I.D. at 12‑13.
The OCA finds fault with Verizon’s position that the twenty-four hour clock contained in 52 Pa. Code § 63.57(b) does not begin to run until Verizon receives the fifteenth trouble call.  However, this is a reasonable, pragmatic interpretation of the Regulation.  The Regulation, by its own terms, only starts the twenty-four hour clock if the weekend outage affects fifteen or more customers.  Given that both original calls to report trouble and follow-up calls by the same customer count toward the number of trouble calls Verizon counts, it is quite possible that a fifteenth trouble call may reflect an outage effecting less than fifteen customers.  The Commission has determined that the expense of responding to and taking substantial action to fix an isolated weekend outage need not be incurred unless at least fifteen customers are effected.  Only by waiting until the fifteenth trouble call is received can Verizon know that perhaps fifteen customers are affected, but certainly not more than fifteen.  I.D. at 12.
3.
Exceptions
The OCA filed the following four Exceptions to the ALJ’s Initial Decision:

OCA No. 1 – Verizon’s interpretation of Section 63.57(b) of the Commission’s regulations is unreasonable in that it would permit Verizon to ignore weekend service outages affecting more than fifteen customers in violation of that Section.

OCA No. 2 – The ALJ was incorrect to conclude that Mr. Lerch was not entitled to the presumption that Verizon received a report that the Palmyra exchange outage occurred as early as 10 p.m. on August 19, 2006.
OCA No. 3 – The ALJ was incorrect to imply that Mr. Lerch did not prove that at least fifteen customers were out of service during the weekend of August 19, 2006 in the Palmyra exchange.

OCA No. 4 – The ALJ’s determination that Mr. Lerch is not entitled to the presumption because of Verizon’s destruction of relevant evidence raises serious issues concerning the continued effectiveness of the Commission’s informal complaint and dispute resolution process.
The OCA maintains that the Commission has determined that Section 63.57(b) requires that “a telephone company shall act to clear non-emergency, out-of-service trouble within twenty-four hours of being notified of the trouble” except as specified in the regulation.  This notification does not require that fifteen out-of-service consumers individually contact a telephone utility to notify it of the outage as Verizon contends.  What it does require is a utility response to, and substantial action to clear, weekend out-of-service conditions within twenty-four hours of “being notified” that at least fifteen consumers are out of service.  If a utility knows that fifteen or more customers are affected by an isolated weekend outage, it is obligated to respond.  OCA Exc. at 4-5.
The OCA also states that in the case of a major outage, an alarm would typically be generated in Verizon’s Network Operations Center.  The ALJ ultimately concluded that “there is no evidence of record that an alarm was ever generated because of the service outage occurring as a result of the defective channel cards in Complainant’s remote terminal in August 2006.”  The OCA maintains that Verizon destroyed any record of a network alarm reporting the time and scope of this outage thirty days after receiving Mr. Lerch’s October 16, 2006 complaint letter.  In response to the destruction of this material, the OCA and Mr. Lerch request that Verizon be subject to the adverse inference that it received an alarm indicating that at least twenty-four customers were without service at 10 p.m. on Saturday, August 19, 2006, or earlier.  OCA Exc. at 8-12.
In reply, Verizon submits that the OCA is requesting the Commission to adopt a strained and erroneous “interpretation” of Section 63.57(b).  Verizon’s and the ALJ’s “interpretation” of this section is based on the plain meaning of the words in the section and nothing more.  Customer trouble reports are defined in Section 63.1 as:

A written or oral report delivered to an authorized public utility representative by a customer or user of public utility services which relates to a defect, difficulty or dissatisfaction with the public utility’s regulated service.


Simply put, Section 63.57(b) requires a telephone company to respond to and take substantial action to a written or oral report delivered to it by a customer regarding out-of-service trouble within twenty-four hours of the customer’s report.  During the weekend hours, isolated, non-emergency outages are subject to the same twenty-four hour response requirement if the outage affects fifteen or more customers.  According to Verizon, the OCA wants the Commission to hold Verizon to a standard which is well above and beyond what the regulations require.  VZ R. Exc. at 2-4.


Verizon stipulates that the “adverse inference” argument, simply put, is based solely on the fact that Verizon could not produce, in discovery, alarm records which may or may not have been generated.  Verizon’s witness testified that such records, if they had been generated, would have aged off of Verizon’s system within 90 days.  He did not testify that Verizon ever had such records related to the particular outage at issue, so there is no basis to conclude that such records ever existed.  VZ R. Exc. at 4-6.


4.
Disposition:


At issue in this matter is when the twenty-four hour clock should have started in determining if Verizon responded to, and took substantial action to clear out-of-service trouble, not requiring unusual repair.  The time of the physical response has been determined as roughly the beginning of the work shift for Verizon repair technicians on Monday morning, August 21, 2006.  This has been estimated as approximately 7:00 a.m.  The repairs to the system were accomplished during the morning and service was restored to all affected customers at 12:59 p.m. on August 21, 2006.


The classification of the outage as to whether it was an isolated weekend outage affecting fewer than fifteen customers is critical to determining the required action by Verizon.  There are several points in time that have been proposed by the Parties for determining Verizon’s appropriate response.  First, Mr. Lerch contends that he originally experienced loss of dial tone between 10:00 p.m. and 12:00 p.m. on Saturday, August 19, 2006.  The OCA speculates that Verizon received an alarm notifying its Network Operations Center of a major outage at that time.  Verizon states that the first call from an affected customer notifying it of an outage was received at 6:15 a.m. Sunday, August 20, 2006.  Verizon also states that the fifteenth call concerning the outage was received at 3:41 p.m. Sunday, August 20, 2006 and that Mr. Lerch called to report the outage at 6:41 p.m. Sunday, August 20, 2006.


That Verizon was aware of an outage prior to receiving the first call from an affected customer at 6:15 a.m. Sunday, August 20, 2006, is a conclusion that calls for speculation beyond what the evidence presented in this matter would support.  There is no evidence that proves or disproves that Verizon was aware of an outage prior to the first call or the magnitude of the outage.  Then, with the receipt of the first call, could they have been aware of the magnitude of the problem?  What is known, from the evidence presented, is that with the fifteenth call being received at 3:41 p.m. Sunday, August 20, 2006, Verizon was aware that they had a major (affecting fifteen or more customers) outage and were then subject to the response criteria of twenty-four hours contained in the Commission’s Regulations.  It is to be noted that at this point in time the Complainant had not yet placed a call reporting his outage.  It is also noted that Verizon’s stipulation that a trouble “report” is a written or oral notification by a customer to a utility representative deems the consideration of any alarms received by the Network Operations Center as immaterial with regard to constituting a “report”.


With regard to Verizon’s response in the situation, we can evaluate its actions along the timeline of the event.
10:00 p.m. Saturday, August 19, 2006:


Verizon could possibly have received an alarm signal at its Network Operations Center indicating a problem at the Palmyra remote terminal.  That alarm could have indicated that a card bank of twenty-four circuit cards was out-of-service.  As to how many customers were affected, Verizon would have no knowledge.  Were there lines associated with all of the cards? Were the lines to individual customers or to a small business that might be closed for the weekend?  Did one customer have several lines?  Was anyone at home trying to use the line or were they away on vacation?  Did this alarm constitute a report?
Customers affected:
Unknown

Required action:
None (Weekend outage, no twenty-four hour response needed).
Verizon action:
Enter problem on maintenance schedule for Monday.
6:15 a.m. Sunday, August 20, 2006:


Verizon received the first call reporting an outage at the Palmyra remote terminal.  

Customers affected:
At least one.

Required action:
None  (Weekend outage)

Verizon action:
Check to see that the problem is on the maintenance schedule for Monday.

7:15 a.m. Sunday, August 20, 2006:


Verizon received the second call reporting an outage at the Palmyra remote terminal.

Customers affected:
At least two.

Required action:
None  (Weekend outage)

Verizon action:
Check maintenance log for Monday.


At this time Verizon could realize that it may have a larger problem that might escalate to a major outage.  However, with the scheduled maintenance crew having the item on the job list for 7:00 a.m. Monday morning, the twenty-four hour response requirement to the problem, if it does develop into a major outage, will have been met.
3:41 p.m. Sunday, August 20, 2006:


Verizon receives the fifteenth call regarding the out-of-service condition at the Palmyra remote terminal.  It now, for the first time, knows for sure that the outage affects fifteen or more customers and that a response is required within twenty-four hours.
Customers affected:
At least fifteen

Action required:
Respond to clear the problem within twenty-four hours

Verizon action:
Verify that a response is scheduled within twenty-four hours

6:41 p.m. Sunday, August 20, 2006:


Verizon receives a call from Mr. Lerch reporting the lack of dial tone on his phone line.  This call serves to further confirm the major outage that has been determined to be under way at 3:41 p.m. that same day.  Actions to clear the problem have already been scheduled in accordance with the Commission’s Regulations.


With regard to Mr. Lerch’s claim that he did not receive adequate and reasonable service in response to his loss of his phone service on the weekend of August 19-20, 2006, the evidence indicates that his phone service was restored eighteen hours and eighteen minutes after he called to report the outage, clearly within the time requirements set forth in Commission Regulations.


With regard to Verizon’s response to all affected customers, the point in time where the outage became a major weekend outage affecting fifteen or more customers and therefore required actions to investigate and clear the problem within twenty-four hours is the critical determination in evaluating Verizon’s conduct in the situation.  The only point during the event that is certain as to how many customers were affected is 3:41 p.m. Sunday, August 20, 2006.  All points in time prior to that involve speculation as to what information was available, what conclusions could or should have been drawn from it and how many customers were affected by the outage.  Verizon responded and cleared the out-of-service condition at the Palmyra remote terminal 21 hours and eighteen minutes after that point in time.  Verizon, therefore, under both circumstances, satisfied its responsibilities under the Commission’s Regulations.

In evaluating Verizon’s responsibilities in this matter we weigh its obligation to maintain adequate and reasonable service against the obligation to operate profitably for its shareholders.  To this end, the Commission has recognized the higher than normal expense of responding to weekend outages and has given utilities some relief for isolated, non-emergency situations.  While the utility has a responsibility to actively address each and every trouble report, the action required in each circumstance is not the same.  Otherwise, the condition of greater or less than fifteen customers affected would not have been placed in the Regulation.  For these reasons, we shall deny the OCA’s Exceptions.

Conclusion



For the reasons discussed in the foregoing discussion, we shall deny the OCA’s Exceptions and adopt the Initial Decision of ALJ Weismandel; THEREFORE,


IT IS ORDERED:


1. 
 That the Exceptions of the Office of Consumer Advocate are denied, consistent with this Opinion and Order.


2.
That the Initial Decision of ALJ Wayne L. Weismandel is adopted, consistent with this Opinion and Order.


3.
That the Formal Complaint filed by Russel T. Lerch against Verizon Pennsylvania Inc. is denied, consistent with this Opinion and Order.



4.
That the record at Docket No. C-20077297 be marked closed.







BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)
ORDER ADOPTED:  September 11, 2008
ORDER ENTERED:  September 11, 2008
	�	The BFRR is a program established by a local exchange telecommunications company pursuant to section 3014(c) relating to the company’s network modernization plans under Chapter 30.  See 66 Pa. C.S. §3014(c).


	�	An SLC-96 Remote Terminal is fed by a T1 line and splits the signal into ninety-six separate analog lines.  Each line is serviced by a channel card.  There are twenty-four channel cards in each bank of cards.  Finding of Fact No. 11 at 6.
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