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OPINION AND ORDER

BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of Complainants Susan K. Pickford, et al.
, Sharon Landis
 and the Office of Consumer Advocate (OCA) filed on October 25, 2007, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Marlane R. Chestnut, issued October 5, 2007.  Reply Exceptions were filed by the Pennsylvania-American Water Company (PAWC) on November 5, 2007.

History of the Proceeding



The Complainants in this proceeding are customers of PAWC who object to PAWC’s proposal to convert the West Shore Regional Water Treatment Plant (WSRWTP) and the Silver Spring Water Treatment Plant (SSWTP) from chlorinated water to chloraminated water.  The Complainants filed Formal Complaints with the Pennsylvania Public Utility Commission (Commission) in response to the announcement by PAWC that it intended to convert the WSRWTP and the SSWTP from chlorinated water to chloraminated water on August 12, 2007.  The Complainants requested that the Commission delay the implementation of PAWC’s plan to use chloramine water treatment until evidence regarding chloramine and its health effects can be studied and resolved.  See e.g. Complaints of Robert Cox and Nancy Cox, et al.



Separate Complaints were filed on August 2, 2007, by Gerard & Barbara Martin at Docket No. C-20078045; on August 3, 2007, by Susan Pickford at Docket No. C-20078029; Robert & Nancy Cox at Docket No. C-20078030; Anthony Davis at Docket No. C‑20078031; and Kelly Houpt at Docket No. C-20078043; on August 6, 2007, by James & Sandra Whittaker at Docket No. C-20078032; Paul & Elizabeth Hemler at Docket No. C‑20078033; Lisa Walker at Docket No. C-20078034; Victoria Millard at Docket No. C‑20078035; Christine & Erik Bish at Docket No. C-20078036; David & Jessica Sears at Docket No. C-20078037; Matt & Tricia Coniglio at Docket No. C‑20078038; Hans & Renee Wertz at Docket No. C-20078039; Nancy Bigelow at Docket No. C-20078040; Barbara Stern at Docket No. C-20078041; William Bottonari at Docket No. C-20078042; and Arthur Sconing at Docket No. C-20078044; on August 7, 2007, by Carl Crone at Docket No. C-20078046; on August 8, 2007, by Ann Marie Judson at Docket No. C‑20078051; and Adele Wilcox & John Kirk at Docket No. C‑20078052; and on August 9, 2007, by Sharon Landis at Docket No. C-20078050; Danielle Oakes at Docket No. C‑20078061; and Priscilla Smith at Docket No. C‑20078062.  I.D. at 2.


Each of these Formal Complaints referred to the alleged adverse health effects of using chloraminated water, and requested that the Commission prevent PAWC from proceeding with its program until the health issues are addressed.  The Complaints also allege inadequate notice.  I.D. at 2.


Separate Answers were filed at each docket on August 30, 2007, by PAWC.  In these Answers, PAWC denied that there is a reliability, safety or quality problem with its service and explained that it had obtained the necessary Public Water Supply permits from the Pennsylvania Department of Environmental Protection (DEP), after demonstrating to the DEP’s satisfaction that the proposed use of chloramines achieve public health goals and produce water that meets current and anticipated standards with no known health affects.  PAWC noted in each Answer that, while research is constantly on-going regarding the effects of different water treatment techniques (including but not limited to chloramination), both the DEP and the Federal Environmental Protection Agency (EPA) have concluded that chloramines do not pose health problems for humans at levels used for drinking water disinfection, that public water systems in Pennsylvania and other states have been using chloraminated water for decades, and that PAWC has engaged in considerable outreach.  Finally, the Company stated that it voluntarily delayed the conversion to chloramine.  See e.g. Answer to Robert and Nancy Cox, et al. at 2.  I.D. at 2-3.


Along with each Answer, PAWC filed Preliminary Objections, asking that each Complaint be dismissed by the Commission because of lack of subject matter jurisdiction.  PAWC asserted that, as opposed to issues involving the quality or character of water service, the quality and purity of the water itself is exclusively regulated in Pennsylvania by the DEP and the EPA pursuant to the Safe Drinking Water Act, 35 P.S. §§ 721.1 – 721.17, and the Federal Safe Drinking Water Act, 42 U.S.C. §§ 300j – 300j-10, respectively.  Each Preliminary Objection was endorsed with a Notice to Plead.  I.D. at 3.


After determining that each of the Complaints concerned a common question of law or fact, the ALJ consolidated the Complaints for hearing and decision purposes pursuant to 52 Pa. Code § 5.81.  The Complaints at Docket Nos. C-20078032, C-20078033, C-20078040, C-20078050
 and C-20078062 were withdrawn by the respective Complainants in September 2007.  On September 7, 2007, the OCA filed a Notice of Intervention and Public Statement.  I.D. at 3.


On September 7, 2007, a Joint Answer to the Preliminary Objections was filed by the Complainants, through Ms. Pickford.
  The OCA filed an Answer to the Preliminary Objections on September 10, 2007.  I.D. at 4.


In her Initial Decision issued October 5, 2007, the ALJ concluded that exclusive jurisdiction over the subject of the health effects of chloraminated water rests with the DEP, which has already issued the necessary permits for the proposed conversion.  As a result, the ALJ granted PAWC’s Preliminary Objections with respect to any Complaint that has not been withdrawn.  I.D. at 11.  Exceptions were filed by Susan K. Pickford, et al., Sharon Landis and the OCA on October 25, 2007.  PAWC filed Reply Exceptions on November 5, 2007.
Background
PAWC applied to the DEP for a Public Water Supply Permit for the SSWTP, seeking permission from the DEP to construct an aqua ammonia feed system and two chemical unloading containment stations.  Notice of the application was published in the November 20, 2004 Pennsylvania Bulletin (34 Pa. Bulletin 6253), with a thirty-day public comment period.  No comments were submitted to the DEP.  Findings of Fact Nos. 4-5.  The DEP approved the application and issued a Public Water Supply Permit for “Chloramination Facilities, Chemical Unloading Station.”  Notice of the DEP’s approval of the construction permit was published in the March 5, 2005 Pennsylvania Bulletin (35 Pa. Bulletin 1621).  No appeals were filed and the DEP’s issuance of the construction permit was final and binding.  Findings of Fact Nos. 6-7.
Following construction, PAWC applied for a Public Water Supply Permit to operate the facilities described in the construction permit for the SSWTP.  DEP granted the operating permit for the SSWTP on March 29, 2006, and published notice in the April 15, 2006 Pennsylvania Bulletin.  (36 Pa. Bulletin 1786).  Findings of Fact Nos. 8-9.
Before PAWC began construction of the WSRWTP, it applied to the DEP for a Public Water Supply Permit.  The permit application included chloramination facilities.  Notice of the application was published in the July 19, 2003 Pennsylvania Bulletin (33 Pa. Bulletin 3519), with a thirty-day comment period.  No comments were submitted to the DEP.  Findings of Fact Nos. 9-11.  DEP approved the application and issued a Public Water Supply Permit for the construction of the WSRWTP.  Notice of DEP’s approval of the construction permit was published in the April 17, 2004 Pennsylvania Bulletin (34 Pa. Bulletin 2125).  No appeals were filed and DEP’s issuance of the construction permit was final and binding.  Findings of Fact Nos. 10-13.
Following construction, PAWC applied for a Public Water Supply Permit to operate the facilities described in the construction permit for the WSRWTP.  The DEP granted the operating permit on March 31, 2006, and published notice in the April 15, 2006 Pennsylvania Bulletin (36 Pa. Bulletin 1786).  Findings of Fact Nos. 14-15.
In obtaining the Public Water Supply Permits from the DEP, PAWC demonstrated to the DEP’s satisfaction that the proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known health effects.  EPA has determined that chloramines do not pose health concerns to humans at levels used for drinking water disinfection.  Findings of Fact Nos. 16-17.   


The DEP published a document on its website,
 entitled “Chloramine Disinfection and the Pennsylvania American Water Company,” which states as follows:

Prior to the construction or operation of any potable water treatment facilities, community water suppliers are required to obtain Public Water Supply Permits from DEP.  DEP issues such permits only after its review of any proposed treatment methods and the goals and limitations of the proposal.  DEP staff also review the safety of any chemicals or additives to be used.  Importantly, staff review[s] the suitability of all proposed equipment and its operational requirements and determine[s] that the proposed facilities can be effectively and reliably operated to produce finished drinking water that meets all current Pennsylvania standards for safe drinking water.  In the case of Pennsylvania American’s West Shore system,
 the company has demonstrated the following actions to DEP’s satisfaction:

· There is a need to change its treatment practices to meet increasingly stringent water quality standards;

· The proposed use of chloramines will achieve public health goals and produce water that meets current and anticipated standards with no known adverse side effects; and

· They have the capability to operate the new treatment to meet those requirements.

Finding of Fact No. 3, I.D. at 5.  



Thereafter, the Complainants filed, with this Commission, allegations that the conversion to chloraminated water would adversely impact the quality of PAWC’s water service.    

Discussion


The ALJ made seventeen Findings of Fact and reached twenty-four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless, expressly or by necessary implication, they are modified or reversed by this Opinion and Order.


The Commission has general administrative power and authority to supervise and regulate all public utilities doing business in Pennsylvania pursuant to Section 501(b) of the Public Utility Code (Code), 66 Pa. C.S. § 501(b).  Additionally, Section 1501 of the Code requires that every public utility shall furnish and maintain adequate, efficient, safe and reasonable service and facilities.  66 Pa. C.S. § 1501.  These provisions, when taken together set forth the Commission’s unequivocal authority and duty to regulate public utilities and to adopt standards regarding a public utility’s facilities and services.  Clinical Trial Services v. Audubon Water Co., 2002 Pa. PUC LEXIS 48, Docket No. C-20016403 (February 5, 2003).  However, the Commission is a creature of statute.  As such, it has only those powers which are expressly conferred upon it by necessary implication.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 8, 383 A.2d 791, 794 (1977).
The Commission’s Rules of Administrative Practice and Procedure (Regulations) permit the filing of preliminary objections.  52 Pa. Code § 5.101.  Equitable Small Transportation Interveners v. Equitable Gas Co., 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  
The Commission’s Regulations at 52 Pa. Code § 5.101(a)(1) provide as follows:

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Co., 66 Pa. P.U.C. 24 (1988).  


We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).   

Jurisdiction 

Both Susan Pickford, et al. and the OCA except to the ALJ’s finding that the Commission does not have subject matter jurisdiction over PAWC’s proposed use of chloramines.  Ms. Pickford objects to the ALJ’s finding that the Commission lacks subject matter jurisdiction in this case.  Ms. Pickford bases her argument on the provisions of Sections 1501 and 1505(a) of the Code, 66 Pa. C.S. §§ 1501, 1505(a).  These provisions relate to the obligation of public utilities to provide such service and facilities “as shall be necessary or proper for its accommodation, convenience and safety of its patrons, employees and the general public” and the Commission’s obligation to regulate the service provided by public utilities “as shall be reasonably necessary and proper for the safety, accommodation and convenience of the public.”  Pickford Exc. at 4-5.  

Ms. Pickford frames the issue in this proceeding as follows.

The quality of water currently produced and distributed (and in compliance with current EPA regulations) by PAWC is not at issue in this action.  Rather it is the intent of PAWC to act, and in doing that act, supply and/or furnish a chemical compound into the water which Complainants believe they can prove is neither safe nor reasonable in light of the current scientific research, available alternatives and time, in years, available before regulation deadlines occur.
Pickford Exc. at 5-6.  Ms. Pickford argues that the safety issues alleged by the Complainants include not only the drinking water of PAWC but other household uses which impact the pipes, hot water heaters, and appliances in the home.  Ms. Pickford contends that the Commission has authority over the safety and reasonableness of any and all acts done and things furnished or supplied by PAWC in the performance of their duties.  

The OCA acknowledges that the Commission does not have direct power to enforce the SDWA.  However, the OCA argues that the SDWA cannot be read to supersede the Code.  The OCA contends that the Commission and the DEP have overlapping jurisdiction and that the “service” that the Commission may regulate pursuant to Section 1501 is broadly defined and includes PAWC’s actions related to plans to implement the switch to chloramination treatment.  The OCA argues that the Commission’s jurisdiction includes the ability to review the timeliness and sufficiency of the notice that the utility provided to its customers and the other ways in which PAWC communicated to its customers concerning the change and the manner in which it responded to their concerns.  OCA Exc. at 4-6.  

The OCA also excepts to the ALJ’s reliance on Section 318(b) of the Code, 
66 Pa. C.S. § 318(b),
 to dismiss the Complaints for lack of jurisdiction.  The OCA submits that Section 318(b) requires neither referral of issues nor question of fact regarding water purity to the DEP but confirms the Commission’s jurisdiction over such matters.  OCA Exc. at 8.  The OCA goes on to disagree with the ALJ’s application of Polites v. Pa. PUC, 928 A.2d 388 (Pa. Cmwlth. 2007) (Polites) to this case, saying that there is no request in this proceeding that the Commission overturn any DEP requirement.  OCA Exc. at 9.  

PAWC states that the sole issue before the Commission in this case is whether the Commission has jurisdiction over a decision by the DEP to permit PAWC to use chloramine as a disinfectant in its West Shore water system.  PAWC asserts that its Preliminary Objections did not raise any additional legal issues.  PAWC R. Exc. at 5.

PAWC agrees with the ALJ’s reliance on the Polites case.  In Polites, the Complainant asked the Commission to disapprove a utility’s tariff that required the inspection of back flow devices by certified inspectors, as required by the DEP.  PAWC disagrees with the OCA’s interpretation of Polites:
The OCA attempts to distinguish Polites.  According to the OCA, the complainant in that case sought to overturn a DEP requirement, but the complainants in the instant case do not seek to overturn a DEP requirement, because DEP does not require water providers to use chloramines as a disinfectant.  (OCA’s Answer to PAWC’s Preliminary Objections, at page 8).  The Presiding Officer correctly rejected this attempt to distinguish Polites.  Like Polites, the instant case involves a DEP decision on a “matter that affects the quality of the water supplied” by a PUC-jurisdictional utility.  Also like Polites, the complaints in this case ask the PUC to reverse a decision of DEP.  The result in this case should be like Polites – jurisdiction over the matter is in DEP, not the PUC.

R. Exc. at 10.
It is well settled that the Commission cannot exceed its jurisdiction and must act within it.  City of Pittsburgh v. Pa. PUC, 595, 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 427 Pa. 581, 235 A.2d 602 (1967).  Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. Pa. State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. denied, 536 Pa. 633, 637 A.2d 293 (1993).  As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Code.  66 Pa. C.S. §§ 101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell, 477 Pa. 1, 383 A.2d 791 (1977).  
Upon review of the record, we disagree with ALJ Chesnut’s recommended grant of PAWC’s Preliminary Objections.  The ALJ limited her review to a finding of a lack of subject matter jurisdiction.  We agree with the OCA that this Commission and the DEP share overlapping jurisdiction to some degree and that, in certain cases, it is efficient and beneficial for agencies to harmonize their efforts.  OCA Exc. at 4-5.  An example of such harmonization is found in the Commission’s Regulations at Subsection 65.17(a), which combines the Commission’s own standard of reasonable, adequate, and safe service with the DEP’s requirements as follows:    
General. The design of the water plant of the utility shall conform to standard acceptable engineering practices.  It shall be designed so as to provide reasonably adequate and safe service to its customers and shall conform to the requirements of the Department of Environmental Resources [precursor to the Department of Environmental Protection] which concern sanitation and potability of water. 

52 Pa. Code § 65.17(a) (emphasis added).  We agree that the DEP has clear jurisdiction over the enforcement of the Safe Drinking Water Act, 35 P.S. §§ 721.1 – 721.17 and the Federal Safe Drinking Water Act, 42 U.S.C. §§ 300j – 330j-10.  We also agree with the OCA that:

While the PUC does not have direct power to enforce the SDWA, the SDWA cannot be read to supersede the Public Utility Code.  ‘There can be no reasonable doubt that the legislative intention was to make the Public Service Act [precursor to the Public Utility Code] the supreme law of the State in the regulation and supervision of public service corporations.’  Duquesne Light Co. v. Monroeville Borough, 449 Pa. 573, 580, 298 A.2d 252, 256 (1972).

OCA Exc. at 4.  



Moreover, a utility’s compliance with the SDWA is a portion, albeit critical, of all of the broad categories of service over which the Commission has jurisdiction.  The Commission’s broader legislative grant of authority is to ensure that all aspects of a utility’s service meet Section 1501 of the Code, the enforcement of which only the Commission is entrusted.  Examples of service beyond the SDWA include, inter alia:  (1) whether reasonable and adequate notice has been given to customers (distinct from the DEP’s permitting requirements); (2) whether the company’s choice of treatment alternatives and its cost and implementation was prudent and appropriate (again, distinct from the DEP’s requirements); and, (3) whether water provided at the tap is suitable for all household uses (water can be found compliant with the SDWA but can nonetheless stain laundry, be foul-smelling, sediment-laden and/or damaging to plumbing fixtures).  As noted by the OCA,
[I]t is clear that DEP’s statutory focus in administering the SDWA is the protection of the public health, not the provision of safe, adequate and reasonable utility service and as such, we would be remiss in failing to address ratepayers’ claims relating to the quality of water provided to them by their water utility. [Emphasis added]  But, such aims need not be mutually exclusive of one another.  In fact, the overlap of jurisdiction between the Commission and DEP with regard to water quality that has resulted from many years of public utility jurisprudence and policy has benefited the water industry and ratepayers alike.

OCA Exc. at 7.  The OCA points out that the DEP “has recognized the benefits of overlapping jurisdiction with [the] PUC as demonstrated by its filing of [a]n amicus curiae brief in the case of Redstone Water Co. v. Pa. PUC, 2001 Pa. Cmwlth. LEXIS 789, vacated, 2002 Pa. Cmwlth. LEXIS 868.”  OCA Exc. at 6.  We are also reminded that the procedures employed by the DEP and the Commission in the past have been harmonized to such an extent to promote overlapping jurisdiction.  See, Policy Statement Re:  Small Drinking Water Systems Viability and Memorandum of Understanding Between Department of Environmental Resources and Pennsylvania Public Utility Commission, 1993 Pa. PUC LEXIS 147 (November 16, 1993).         
Pursuant to Section 1501 of the Code which requires every public utility to furnish and maintain adequate, efficient, safe, and reasonable service and facilities, the Commission has on several occasions decided complaints alleging that water service was, or facilities were, inadequate or unsafe.  See, e.g., Bell v. Cowanshannock Water Co., 49 Pa. P.U.C. 238 (1975) (water was discolored and excessively chlorinated, had an objectionable odor, and contained foreign substances); Investigation of Nokomis Water Co., 43 Pa. P.U.C. 276 (1967) (water flows were deficient; water was brownish, had a disagreeable odor, and contained green particles); Borough of Stewartstown v. Stewartstown Water Co., 40 Pa. P.U.C. 22 (1962) (water had objectionable taste and odor).  In each of these cases, the Commission ordered the utility to take steps to improve the quality of the water provided to its customers.

The most notable Commission decision on the subject is Pa. PUC v. Pennsylvania Gas & Water Co., 61 Pa. P.U.C. 409 (1986), where the Commission denied a rate increase in its entirety because the quality of water provided by the utility was inadequate.  The Commission found probative evidence of record that the water had serious odor, taste, and color problems; the water had levels of iron and manganese that exceeded the federal and state standards; the water was ruining customers’ plumbing fixtures and laundry; and the water was unfit to drink.  Over 400 customers contracted giardiasis, a waterborne disease.  These customers complained that the quality of their water service was inadequate and unsafe.  We are reminded that in the Pennsylvania Gas & Water Co. case, four representatives of the DEP testified in the rate proceeding and based in part on their testimony the Commission determined that the utility violated Section 1501 of the Code.  As a result of the Commission’s Order, the Legislature subsequently added Section 526 to the Code, specifically allowing the Commission to reject, in whole or in part, a rate increase due to inadequate quality or quantity of service.

The ALJ found that Subsection 318(b) of the Code “expressly recognizes that DEP has exclusive jurisdiction over issues of quality and purity of water.”  I.D. at 9.  We disagree.  Subsection 318(b) provides the following:

The Commission may certify to the Department of Environmental Resources [now Protection] any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction, when any such question arises in any controversy or other proceeding before it, and upon the determination of such question by the department incorporate the department’s findings in its decision.  

66 Pa. C.S. § 318(b) (emphasis added).  As correctly argued by the OCA, Section 318 does nothing to divest the Commission of jurisdiction over legal issues regarding water purity, and only addresses questions of fact.  OCA Exc. at 8.  In other words, Subsection 318(b) expressly recognizes that the “purity of water supply” is but one aspect judged by the Commission as we exercise our jurisdiction to determine whether the service being provided by a public utility is adequate, safe, and reasonable under Section 1501 of the Code.  Given the DEP’s authority and expertise in this area, the Commission “may” refer questions of fact regarding purity of the water supply to the DEP for a finding.  
After review and consideration of the record, we find that this Commission, under the Code, and the DEP, under the state and federal Safe Drinking Water Acts, have joint jurisdiction over water quality.  The established spheres of influence are that the Commission has regulatory authority under 66 Pa. C.S. § 1501 over the quality of public utilities’ facilities and services, whereas the DEP has primary jurisdiction over the sub-issue of water purity under the Safe Drinking Water Act.  Based on the foregoing discussion, we conclude that the instant proceeding is one involving an issue over which both this Commission and the DEP hold joint jurisdiction.  As such, we will reverse the ALJ’s determination that the Commission lacks subject matter jurisdiction over this matter and grant the Parties’ Exceptions on this issue.   
Notice

As to notice, public utility customers are entitled to a full and fair hearing on the issues that are clearly within this Commission’s jurisdiction – i.e. safety, reliability, fair and reasonable notice, affordability, and suitability to meet all household purposes.   As discussed by the OCA, Section 1501 of the Code is broad, ensuring all aspects of a utility’s service.  OCA Exc. at 4.  Furthermore, Section 102 of the Code, 66 Pa. C.S. § 102, defines “service” as “any and all acts done” as it relates to the Commission’s jurisdiction.  Ms. Pickford stated that customers were only notified of the change less than one month prior to the anticipated start-up date of the change in treatment.  Pickford Exc. at 7.  Our jurisdiction not only includes the ability to review the timeliness and sufficiency of the notice that the utility provided to its customers, but also, the other ways in which it communicated to its customers concerning the proposed change to its water supply, and the manner in which it responded to their concerns.  OCA Exc. at 5-6.   

Contrary to when Ms. Pickford, et al., stated they were first notified of the treatment change, the ALJ described the timeframe as “a lengthy process that included numerous public notifications and opportunity for comment.”  I.D. at 11.  The Complainants acknowledge that the first notice related to the treatment change was published in the Pennsylvania Bulletin in 2003.  However, the Complainants point out that the word “chloramines” was never used.  Pickford Exc. at 7.  Based on the Complainants’ allegations, even if customers had seen the notices, the text was such that it is likely that ratepayers unfamiliar with drinking water treatment language would not have understood the changes being sought.    

Ms. Pickford provided the descriptions verbatim and attached copies of the notices in her Exceptions.  The first notice describes the action as being a “[c]onstruction permit application for a new West Shore regional water treatment plant, raw water pumping station and necessary transmission mains.”  Pickford Exc. at 7 and Exh. B(1).  Another notice was described as:  “This PWS [Public Water Supply] Permit Application is for the addition of an aqua ammonia feed system and two chemical unloading containment stations at the Silver Spring Water Treatment Plant.”  Pickford Exc. at 7 and Exh. B(3).  Two further notices stated that the operation of the facilities had been approved.  Pickford Exc. at 7 and Exhs. B(4) and (5).  The Complainants state that they would never have linked this language to the use of chloramine treatment.  The Complainants allege that the use of chloramine raises health issues of concern to those with asthma and sensitive skin.  The Complainants further allege that the use of chloramine may lead to the need to purchase filters and (for those with in-home aquariums) may lead to added costs and use of alternate water supplies. 

The Complainants note that the proposed treatment change did not become known to them until public meetings were scheduled, four years after the first Pennsylvania Bulletin notice was published, and less than one month prior to the initial start-up date.  Pickford Exc. at 7 and Exh. B(4) and (5).  The Complainants summarize such notification as follows: “It cannot be claimed with any level of credibility that such notices were fair and reasonable or in any way sufficient to provide customers with a reasonable opportunity to comment.”  Pickford Exc. at 7.  
We have two concerns with regard to notice.  First, the seeming disconnect between the ALJ’s description of a “lengthy notification process,” and the customers allegations that the extent of the direct notice given to them was only a several-week period.  Second, while we do not intend to address any aspect of the DEP’s notification procedures, issues relating to plain language notice and communications from PAWC directly to customers, however, are validly raised service issues within this Commission’s jurisdiction.     

Subsection 703(b) of the Code provides, in relevant part, that “[t]he commission may dismiss any complaint without hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b).  Of course, the corollary is that the Commission has equal discretion to grant a hearing upon complaint.  Here, the Complaints not only allege adverse health effects of chloramination; but, that it: (1) causes corrosion of pipes and fittings and leaches lead from piping; (2) requires costly additional filter systems in some houses; and, (3) renders such treated water unsuitable for some household uses.  The Complaints also allege inadequate notice by a jurisdictional public utility regarding a substantial change to the water it supplies to its customers.  
Conclusion

We are not ruling on the merit of the allegations contained in the Complaints now as such determinations can only be made following hearing and the development of the record.  However, the above concerns demonstrate that the high standards for granting PAWC’s Preliminary Objections have not been met at this time.  The instant proceeding invokes our jurisdiction over water service quality under Section 1501 of the Code and, therefore, cannot be summarily dismissed.  Moreover, a grant of preliminary objections here cannot be said to be clearly warranted and free from doubt.  Interstate Traveller Services, 486 Pa. 536; Rivera, 595 A.2d 172.  Any dismissal of the allegations without first holding hearings on these issues would be speculative and not in the public interest.  As such, we shall reverse the grant of PAWC’s Preliminary Objections and remand the proceeding to the Office of Administrative Law Judge for the scheduling of hearings forthwith.  Intervention by the Department of Environmental Protection in the forthcoming hearings is welcomed should it wish to participate in the proceedings; THEREFORE,
IT IS ORDERED:


1.
That the Exceptions of Sharon Landis are granted to the extent that she is recognized as a party to this proceeding and consistent with this Opinion and Order.    



2.
That the Exceptions of Susan R. Pickford, et al. and the Office of Consumer Advocate to the Initial Decision of Administrative Law Judge Marlane R. Chestnut, issued October 5, 2007, are granted, to the extent consistent with this Opinion and Order, and denied in all other respects.
3.
That the Initial Decision of Administrative Law Judge Marlane R. Chestnut granting the Pennsylvania American Water Company’s Preliminary Objections seeking to dismiss the Complaints filed at Docket Nos. C-20078029, C-20078030,          C-20078031, C-20078032, C-20078033, C-20078034, C-20078035, C-20078036,          C-20078037, C-20078038, C-20078039, C-20078040, C-20078041, C-20078042,          C-20078043, C-20078044, C-20078045, C-20078046, C-20078050, C-20078051,          C-20078052, C-20078061, and C-20078062 is reversed, consistent with this Opinion and Order.
4.
That the withdrawal of the Complaints at Docket Nos. C-​20078032,   C-20078033, C-20078040 and C-20078062 is hereby approved;
5.
That, consistent with this Opinion and Order, this matter is remanded to the Office of Administrative Law Judge for such further expedited proceedings as may be deemed appropriate.     



6.
That a copy of this Opinion and Order shall be served on the Department of Environmental Protection at the following address:



The Office of Regulatory Counsel




Department of Environmental Protection 




16th Floor, Rachel Carson Office Building




P.O. Box 2063




Harrisburg, PA 17105-2063

7.
That the record at Docket Nos. C-20078032, C-20078033,               C-20078040, and C-20078062 be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 13, 2008
ORDER ENTERED:  March 20, 2008
	�	Ms. Pickford filed a Complaint jointly with Pat Kreitzer, Elaine Bonds, Lisa McIntyre-Schultz, Walter and Alberta Barth, Lori Knittel, Brenda White, Doris Sheffey, Anette Spahr and Scott Pickford.  The ALJ refused to recognize these Complainants as parties, other than Ms. Pickford, because they did not sign or verify the Complaint.  I.D. at 2, fn. 1.  


	�	In the Initial Decision, the ALJ noted that Ms. Landis had withdrawn her Complaint because of a statement to that effect on the cover sheet to Ms. Pickford’s Answer to PAWC’s Preliminary Objections.  I.D. at 4.  In her Exceptions, Ms. Landis states that this was an incorrect statement.  We shall, therefore, recognize her status as a party and review her Exceptions.  


	� 	Robert F. and Nancy Cox filed a Complaint jointly with Wayne Weber, Jr., Sondra Plesic, Tammy Brinkley, Lou Thieblemont, Bill Albright, Mike Klinger, Elmer Byrem, Bill and Pauline McIntyre, Mike Shank, Harrison F. Bink, Jacqueline Farrell, Dorothy K. Anderson, Mary Jane Davis, Nate Sterling, Audrey Logar, Aubrey Sledzinski, Josephine Rokow, Randy and Beth Palmer, Barbara Byrem, James and Marianne Kilgore, Jen and Brian Stever, Lori Hegelus, Elwood G. Kline and Ron Rhoads.  The ALJ refused to recognize these Complainants as parties, other than Robert and Nancy Cox, because they did not sign or verify the Complaint.  I.D. at 2, fn. 1.


	





	�	We have reinstated Ms. Landis as a Complainant at Docket No. C�20078050, as noted in footnote 2 above.  


	�	Although Ms. Pickford is an attorney, her role in this proceeding is that of Complainant.  She is not serving as legal counsel to the other Complainants.  Pickford Exc. at iv.


	�	� HYPERLINK "http://www.depweb.state.pa.us/southcentralro/cwp/view.asp?A=3&Q=527432" ��www.depweb.state.pa.us/southcentralro/cwp/view.asp?A=3&Q=527432�  


	�	PAWC’s West Shore system includes the WSRWTP and the SSWTP. 


	�	§ 318(b) Purity of water supply. – The Commission may certify to the Department of Environmental Resources [now Protection] any question of fact regarding the purity of water supplied to the public by any public utility over which it has jurisdiction, when any such question arises in any controversy or other proceeding before it, and upon the determination of such question by the department incorporate the department’s findings in its decision.  
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