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OPINION AND ORDER

BY THE COMMISSION:
Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions of John and Ella Tunnell dated April 17, 2008,
 to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, issued March 6, 2008.  No Reply Exceptions were filed.
History of the Proceeding
On February 23, 2007, John and Ella Tunnell filed a Formal Complaint against PECO Energy Company (PECO) alleging that, during a storm, a tree fell on the power line serving the Tunnells’ residence and their appliances were damaged as a result.  The Tunnells requested monetary reimbursement for the damage.  On March 26, 2007, PECO filed an Answer and a preliminary objection, addressing the allegations in the Complaint and arguing that the Commission lacks jurisdiction to award monetary damages.  On March 30, 2007, PECO filed an amended Answer with New Matter and amended preliminary objections.

In an order dated April 30, 2007, Chief Administrative Law Judge Veronica A. Smith ruled that the Commission lacks authority to award monetary damages.  She also ruled that a hearing was necessary to resolve questions of fact regarding the reasonableness and adequacy of service provided by PECO.

The initial hearing was held before ALJ Rainey on July 16, 2007.  Mr. and Mrs. Tunnell appeared pro se, testified and introduced eleven exhibits, all of which were admitted into evidence.  PECO, which was represented by counsel, presented the testimony of three witnesses and introduced four exhibits at the hearing, all of which were admitted into evidence.  In addition, PECO, as directed by the ALJ, submitted a late-filed exhibit regarding its tree-trimming policy under cover letter dated November 12, 2007.  The late-filed exhibit was admitted into evidence and the record closed on November 26, 2007.


In his Initial Decision issued March 7, 2008, the ALJ concluded that the Tunnells had failed to meet their burden of proving that PECO failed to provide adequate, efficient, safe and reasonable service.  66 Pa. C.S. § 1501.  Therefore, the ALJ dismissed the Tunnells’ Complaint.  The Tunnells filed Exceptions to the Initial Decision by letter dated April 9, 2008.
Discussion
As the proponent of a rule or order, the Complainants in this proceeding bear the burden of proof pursuant to Section 332(a) of the Code, 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania. Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  


The ALJ made six Findings of Fact and reached three Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference unless expressly or by necessary implication they are modified or reversed by this Opinion and Order.  


We note that we are not required to consider expressly or at great length each and every contention raised by a party to our proceedings.  University of Pennsylvania. v. Pennsylvania  Public Utility Commission, 86 Pa. 410, 485 A.2d 1217 (1984).  Any Exception or argument, which has not been specifically addressed herein, shall be deemed to have been duly considered and denied without further discussion.
Exceptions
In their Exceptions, the Tunnells contend that PECO provided misinformation to the ALJ and that it was accepted as fact.  According to the Exception, the ALJ did not take the information submitted by the Tunnells into consideration in his ruling regarding the maintenance and age of the wiring.  Exc. at 1.   
The Tunnells, as the Complainants in this proceeding, bear the burden of proof.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Respondent is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pennsylvania  Public Utility Commission, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pennsylvania  Public Utility Commission, 489 Pa. 109, 413 A.2d 1037 (1980).


Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal weight, the Complainant’s burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Burleson v. Pennsylvania Public Utility Commission, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d,  501 Pa. 433, 461 A.2d 1234 (1983).


While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pennsylvania  Public Utility Commission, 768 A.2d 1217 (Pa. Cmwlth. 2001).



In this proceeding, the Tunnells presented their case against PECO by means of their testimony and exhibits.  The Tunnells alleged that, if PECO had trimmed the tree before the storm, a portion of the tree would not have struck the secondary voltage wires that caused damage to their home.  PECO then presented a witness who testified that the Tunnells’ tree was healthy and that there was adequate clearance from the secondary voltage wires.  The witness testified that PECO would not trim a healthy, privately-owned tree under such circumstances.  At that point, it was incumbent upon the Tunnells to provide additional evidence to rebut the case made by PECO, but they did not.  I.D. at 6-7.


The Tunnells also argued that the secondary voltage wires serving their home were thirty to forty years old and that they had insufficient capacity to serve their load and the load of their neighbors.  The Tunnels asserted that these factors resulted in damage to their appliances.  In response, another PECO witness testified that the secondary voltage wires had sufficient capacity despite the fact that they were thirty to forty years old.  A third PECO witness testified, inter alia, that neither the Tunnells nor their neighbors contacted PECO with complaints about flickering lights or low voltage prior to the storm.   I.D. at 7.  The Tunnells did not provide additional evidence in response to PECO’s rebuttal testimony.  
Conclusion

Based upon our review and consideration of the record, we agree with the ALJ that the Tunnells failed to meet their burden of proving that PECO’s secondary voltage wires were of insufficient capacity or that PECO failed to reasonably maintain the secondary wires.  We find that the ALJ took the evidence of both Parties into consideration when he concluded that the evidence offered by the Tunnels did not outweigh the evidence provided by PECO.  Accordingly, we will deny the Tunnells’ Exceptions; THEREFORE, 
IT IS ORDERED:


1.
That the Exceptions of John and Ella Tunnell are denied.



2.
That the Complaint of John and Ella Tunnell against PECO Energy Company is dismissed.



3.
That the Initial Decision of Administrative Law Judge Charles E. Rainey is adopted.



4.
That the proceeding at Docket No. C-20077409 shall be marked closed.







BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: September 11, 2008
ORDER ENTERED:  September 11, 2008
	�	The Exceptions to the Initial Decision were due on March 26, 2008.  In their Exceptions, the Tunnells assert that they did not receive the Initial Decision from the Commission until the last week of March 2008.  Accordingly, we will accept their Exceptions nunc pro tunc. 
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