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HISTORY OF THE PROCEEDING
On August 1, 2008, Angela L. Womer (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PPL Electric Utilities Corporation (PPL or Respondent) which requested a payment arrangement.  On August 25, 2008, Respondent filed an Answer denying the material allegations of the Complaint.  On August 28, 2008, Respondent filed an amended Answer which included an exhibit which was omitted from the August 25, 2008 Answer.
By Telephonic Hearing Notice dated, October 7, 2008, the parties were notified that an initial telephonic hearing in this case was scheduled for the morning of November          4, 2008, at 10:00 a.m.  A corrected telephonic hearing notice, dated October 8, 2008 was also sent to the parties.  This notice included one of the names to the Complaint which was omitted from the October 7, 2008 notice.
This case was assigned to me pursuant to 52 Pa. Code § 56.174.

A Prehearing Order dated October 17, 2008, stating the date and time of the scheduled hearing and advising the parties that the case could be dismissed if they failed to obtain a continuance and failed to appear for the hearing.  The Prehearing Order also advised the parties of applicable procedural rules. 

On the day of the hearing, Complainant’s telephone number listed on the Complaint, 717-704-****, was called twice, at a ten minute interval, 10:04 a.m. and 10:14 a.m.  During the ten minute interval, I verified that my voice mail and e-mail contained no messages from the Complainant indicating that she was unable to participate in the hearing.  I also verified that the staff of the Office of Administrative Law Judge in Harrisburg had not received any messages from the Complainant stating that she was unable to participate in the hearing.  On both occasions when I called, I was unable to talk to the Complainant.  I was able to leave a message on the Complainant’s telephone answering machine advising her that this was the date and time of her scheduled hearing and her non-participation would result in a decision rendered against her.  Kimberly Krupka, Esquire appeared, on behalf of Respondent.  She presented the testimony of one witness and introduced four (4) exhibits into the record.  

Ms. Krupka requested that the Commission issue “the best possible payment arrangement” for Ms. Womer based upon her level 1 income.
 It is the Respondent’s belief that if the Commission dismisses the case, Mr. Womer will file another Formal Complaint.  The record closed at the conclusion of the hearing on November 4, 2008.

FINDINGS OF FACT

1.
The Complainant is Angela L. Womer whose service address is 536 S. 2nd Street, Steelton, PA 17113.
2.
The Respondent is PPL Electric Utilities Corporation, a jurisdictional public utility providing electric utility services in the Commonwealth of Pennsylvania.

3.
On August 1, 2008, Complainant filed a formal Complaint with the Commission which requested a payment arrangement.

4.
On August 25, 2008, Respondent filed an Answer denying the material allegation listed in the Complaint.  On August 28, 2008, Respondent filed an amended Answer which included a missing exhibit from the August 25, 2008 Answer.

5.
By a Telephonic Hearing Notice dated October 7, 2008, a Corrected telephone Hearing Notice dated October 8, 2008 and a Prehearing Order dated October 17, 2008, Ms. Womer was notified that an initial telephonic hearing on her Complaint was scheduled for November 4, 2008.  All of these documents were mailed to Complainant at the address provided on her Complaint and were not returned to the Commission by the United States Postal Service.

6.
On the day of the hearing, the Presiding Officer called the Complainant’s telephone number listed on the Complaint, 717-704-****, twice.  On both occasions, the call went to the Complainant’s telephone answering machine.  I left two messages on the Complainant’s telephone answering machine advising her that this was the date and time for her initial telephone hearing.
7.
Complainant failed to appear for the hearing.

8. Complainant did not settle or withdraw her Complaint prior to the scheduled hearing or obtain a continuance.
9.
As of October 22, 2008, Complainant’s balance with Respondent was $3,565.23.

10.
The Respondent requested the Commission to issue a payment arrangement for Complainant based upon her income level.

11.
Respondent’s Exhibit No. 1 is a copy of BCS Case No 2381459. PPL Exhibit 1.
12. Respondent’s Exhibit No. 2 is an Account Summary Statement. PPL Exhibit 2.



13.
Respondent’s Exhibit No. 3 is a copy of payment agreements the Complainant has had with the Respondent and the PUC from March 3, 2005 to August 6, 2008. PPL Exhibit 3.

14.
Respondent’s Exhibit No. 4 is a listing of contact information between the Complainant and the Respondent. PPL Exhibit 4.
DISCUSSION

In her Formal Complaint, Complainant alleged an inability to pay her utility bills and requested a payment arrangement.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).  

To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. PA Pub. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  That is, by presenting evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 70 A.2d 854 (Pa. 1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Pub. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth.1982); Edan Transportation Corp. v. PA Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Pub. Util. Comm’n, 413 A.2d 1037 (Pa. Super. 1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1961); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.1994).
The Hearing Notice, Corrected Hearing Notice and Prehearing Order were mailed to the Complainant at the address listed on her Complaint form and have not been returned to the Commission by the post office.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearing.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993).  

On the day of the hearing, Complainant’s telephone number listed on the Complaint, 717-704-****, was called twice, at a ten minute interval, 10:04 a.m. and 10:14 a.m.  During the ten minute interval, I verified that my voice mail and e-mail contained no messages from the Complainant indicating that she was unable to participate in the hearing.  I also verified that the staff of the Office of Administrative Law Judge in Harrisburg had not received any messages from the Complainant stating that she was unable to participate in the hearing.  On the two occasions when I called, I was unable to talk to the Complainant.  I was able to leave a message on the Complainant’s telephone answering machine advising her that this was the date and time of her scheduled hearing and her non-participation would result in a decision rendered against her.   
Respondent has requested the Commission deny the Complaint.
  Respondent believes that should the case be dismissed, Ms. Womer will simply file another complaint.  While I may understand Respondent’s frustration with the Complainant’s lack of effort to pay her current electric utility bill or her past arrearage, based upon the record presented, I am unable to grant Respondent’s request for the reasons set forth below.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq. became effective December 14, 2004, and applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(d) of the Public Utility Code reads as follows:


(D)
Number of Payment Agreements. – Absent a 
change in income, the Commission shall not establish or 
order a public utility to establish a second or subsequent 
payment agreement if a customer has defaulted on a 
previous payment agreement.  A public utility may, at its 
discretion, enter into a second or subsequent payment 
agreement with a customer.

66 Pa. C.S. § 1405(d).  Section 1403 of the Public Utility Code defines “Payment Agreement” as follows:

An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.

66 Pa. C.S. § 1403 (Definition of “Payment Agreement”).  The term “payment agreement” includes both utility agreements and Commission agreements.  Chapter 14 Implementation Order, Docket No. M-00041802F0002 (Order entered March 4, 2005).  

66 Pa. C.S. § 1405(b) of the Public Utility Code defines the length of time for a payment agreement as follows: 

(b) Length of payment agreements.--The length of time for a customer to resolve an unpaid balance on an account that is subject to a payment agreement that is investigated by the commission and is entered into by a public utility and a customer shall not extend beyond:

(1) Five years for customers with a gross monthly household income level not exceeding 150% of the Federal poverty level.
(2) Two years for customers with a gross monthly household income level exceeding 150% and not more than 250% of the Federal poverty level.

(3) One year for customers with a gross monthly household income level exceeding 250% of the Federal poverty level and not more than 300% of the Federal poverty level.

(4) Six months for customers with a gross monthly household income level exceeding 300% of the Federal poverty level.

Furthermore, a “Change in Income” is defined in Section 1403 of the Public Utility Code as follows:

A decrease in household income of 20% or more if the customer’s household income level exceeds 200% of the federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the federal poverty level.

66 Pa. C.S. § 1403 (Definition of “Change in Income”).  “Household Income” is defined in Section 1403 as “[t]he combined gross income of all adults in a residential household who benefit from the public utility service.”  66 Pa. C.S. § 1403 (Definition of “Household Income”). 

The Commission has the authority to review a payment arrangement to ensure compliance with Chapter 14 of the Public Utility Code but lacks the authority to establish a second or subsequent payment arrangement, absent a change in a customer’s household income, if a customer has defaulted on a previous payment arrangement.  

In the present case, Respondent averred that the Complainant is a level 1 income customer according to federal poverty guidelines. See FN 1.  However, Respondent did not present any evidence as to what is the exact amount of Complainant’s household income, and the Complainant did not appear at the hearing to verify her household income.  As a result, the Commission can not make a determination as to the Complainant’s household income level and without knowledge of Complainant’s household income, the Commission can not establish the number of payments or if there has been a change in the household income.  In addition, the Respondent presented evidence regarding prior payment arrangements in two instances.  One is found at BCS Case No. 2381459, when the Complainant was ordered to pay $1,647.30 to continue her electric utility service.  At that time her total balance owed was $2,890.96.  PPL Exhibit 1.  However, that amount does not apply to Ms. Womer’s past due arrearage or her current bill, only the amount she must pay in order to maintain her electrical service.  Complainant also had a prior Commission issued payment arrangement issued in February 2005.  It was a non-payment catch-up payment arrangement. PPL Exhibit 3.  

Complainant’s current balance with respondent is $3,565.23 and has a current budget bill arrangement with Respondent for $148.00 per month which is for usage only.  Complainant has made only one payment to Respondent in 2008, where she paid $200.00 in July.  PPL Exhibit 2.  Complainant has received over twenty-four payment arrangements from Respondent over the past 3 years.  PPL Exhibit 3.  Complainant’s current service account has been active and she has defaulted on each of the prior payment arrangements.  PPL Exhibit 3. In addition, Respondent testified that it has informed Complainant of various Customer Assistance Programs (CAP) offered by the Respondent, yet the Complainant has not taken advantage of those programs.
I can understand PPL’s concern regarding dismissal of this case and hence its request that the Commission issue the “best possible payment arrangement.”  Complainant has shown over time that she has little or no intention of paying for her utility service.  However, the PUC must adhere to the regulations and rules set forth in the Responsible Utility Customer Protection Act, 66 Pa. C.S. § 1401, et seq.  This law provides strict guidelines that the Commission must follow in handling customer complaints 
Finally, Section 332(a) of the Public Utility Code, 66 Pa. C.S.  § 332(a), places the burden of proof upon the proponent of any request for relief.  As the party bringing this Complaint, the Complainant bears the burden of proving by a preponderance of the evidence that she is entitled to relief.  By failing to appear and proffer any evidence to support Complaint, the Complainant has failed to meet this burden.  Under these circumstances, the Complainant must be dismissed with prejudice.  Jefferson v. UGI Utilities., Docket No. Z-00269892 (Order entered December 26, 1995); 52 Pa. Code § 5.245.  

CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.
2. Respondent has not violated any provision of the Public Utility Code, Commission Regulations or Commission Order.
3.
Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (Pa. Cmwlth.  1994).

4.
Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Docket No. F-00161106 (Order entered October 25, 1993).
5. As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

6. Complainant did not meet this burden.  

ORDER

THEREFORE,
IT IS ORDERED:

1.
That the motion of PPL Electric Utilities to dismiss the Complaint of Angela L. Womer at Docket No. C-2008-2054789 is granted.

2.
That the Formal Complaint filed by Angela L. Womer against PPL Electric Utilities at Docket No. C-2008-2054789 is dismissed with prejudice for failure to prosecute.

3.
That the record at Docket No. C-2008-2054789 is marked closed.

Dated: February 25, 2009
_________________________






David A. Alexander






Special Agent
� The federal Department of Health and Human Services issues poverty guidelines in late January or early February of each year and are used to determine financial eligibility of certain programs.  These guidelines are based upon household income and family size.  A level 1 income customer is a household with 1 individual living at the residence and whose household income does not exceed $10,400 per year.


� At the hearing, Ms. Krupka requested, that based upon Ms. Womer’s income level, that the Commission issue “the best possible payment arrangement” to her.





PAGE  
10

