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INITIAL DECISION
Before

Katrina L. Dunderdale
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This Decision recommends the Commission approve the Joint Petition for Settlement which has been submitted in this proceeding, by Gary M. Branick, t/d/b/a Branick Limousine Service (Branick or Respondent), and the Commission’s Bureau of Transportation and Safety (BTS or Complainant).
HISTORY OF THE PROCEEDING


BTS filed a formal complaint against Branick, which filing was docketed by the Commission at C-2008-2046851.  Previously, the Commission had issued a certificate of public convenience to Branick on February 5, 2000 at Application Docket No. A-00116255.


On July 28, 2008, the Commission notified Branick that BTS had initiated prosecutorial proceedings, alleging Branick provided passenger transportation services on eighteen separate occasions from January 30, 2008 to May 17, 2008, in vehicles which were more than eight model years old and without previously obtaining a vehicle age waiver from the Commission.  In addition, BTS alleged Branick charged higher rates on these eighteen trips than authorized under Respondent’s tariff on file with the Commission, and that the eighteen trip
sheets did not indicate the rates charged.  BTS sought an Order from the Commission assessing a $14,400 civil penalty against Branick.  On August 13, 2008, Branick filed an Answer to Complaint.  
On October 27, 2008, the Office of Administrative Law Judge issued a Hearing Notice setting December 3, 2008 at 10:00 a.m. as the time for a hearing before Administrative Law Judge Katrina L. Dunderdale.  Subsequently, on November 3, 2008, the presiding officer issued a Prehearing Order which Order was served upon the parties.  


Counsel for Branick notified the presiding officer on November 20, 2008 that Branick retained counsel’s services to represent him but requested a continuance of the December 3, 2008 hearing due to a scheduling conflict.  On November 20, 2008, the undersigned granted Respondent’s request for a continuance.  On January 14, 2009, prior to the scheduling of a new hearing, the parties notified the presiding officer by a letter dated January 9, 2009 that the parties had reached a settlement.
The parties submitted the Settlement to the Administrative Law Judge by letter dated January 19, 2009 and on January 21, 2009 the undersigned received the fully executed Settlement Agreement.  The Settlement is attached to this Initial Decision as Appendix A.

TERMS OF THE SETTLEMENT


The Settlement is a six-page document containing, inter alia, Settlement Terms and Statement in Support of Settlement.  The essential terms of the Settlement are contained in Paragraph 2, Sections A and B:


A.
Respondent admits that he violated 52 Pa. Code Section 29.333(e), by utilizing vehicles more than 8 model years old, without having previously obtained a vehicle age waiver from the Commission.  Respondent further admits that he charged a rate higher than that specified in his tariff on file with the Commission, a violation of 66 Pa. C.S. Section 1303.  Lastly, Respondent admits that he violated 52 Pa. Code Section 29.335(4), by failing to indicate the rate for service on his trip sheets.  Respondent agrees to pay the Commission a civil penalty of one thousand dollars ($1,000.00) for these violations.

B.
Respondent agrees that he will comply with the Public Utility Code and the Commission’s regulations and orders in the future and take appropriate steps to alleviate future noncompliance with the Public Utility Code and the Commission’s regulations and orders.


Other terms of the Settlement are that the Settlement is contingent upon the Commission’s approval of all its terms and conditions.  In the event the Commission does not approve the Settlement, or modifies any of the terms and conditions, Branick and/or BTS may withdraw from the Settlement upon written notice and none of the provisions of the Settlement Agreement shall be considered binding upon the parties (Settlement, ¶3).  
DISCUSSION


It is the policy of the Commission to encourage settlements.  See, 52 Pa. Code §5.231(a).  Settlements often eliminate or significantly reduce the time, effort, and expense of litigating a proceeding to its final conclusion, which might include review of the Commission’s decisions by the Pennsylvania appellate courts.  Such savings directly benefit the individual parties to a proceeding, as well as the Commission.  However, these savings are also a benefit to all of the utility’s ratepayers by reducing expenses that could be claimed in future rate cases.


In this proceeding, BTS as Complainant sought to impose a civil penalty against Branick on the grounds Branick violated the Commission’s regulations when Branick:  used vehicles more than eight model years old on eighteen separate occasions, without having previously obtained a vehicle age waiver from the Commission; on eighteen separate occasions charged a rate higher than the rate specified in Respondent’s tariff on file with the Commission; and failed to indicate the rate for service on the trip sheets on eighteen separate occasions.  Under the terms of the Settlement, Branick will pay to Complainant the sum of one-thousand dollars ($1,000.00) and agrees to comply with the Commission’s regulations.  


BTS believes the Settlement should be approved because it is in the public interest, and is consistent with the factors and standards contained in the Commission’s Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, M-00051875, December 22, 2007, 37 Pa. Bulletin Page 6755, and as previously enunciated in Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C-00992409 (March 16, 2000), and as specified in 52 Pa. Code §69.1201.  Additionally, BTS agrees Branick’s compliance history should be deemed satisfactory and notes Respondent fully cooperated with BTS staff.  Lastly, BTS agrees the Settlement Agreement is consistent with prior decisions and is appropriate based upon the circumstances involved in the instant case.
Finally, Branick believes the Settlement should be approved because it is in the public interest and is consistent with the factors and standards contained in the Commission’s Policy Statement for Litigated and Settled Proceedings Involving Violations of the Public Utility Code and Commission Regulations, M-00051875, December 22, 2007, 37 Pa. Bulletin Page 6755, and as previously enunciated in Rosi v. Bell Atlantic-Pennsylvania, Inc., Docket No. C‑00992409 (March 16, 2000).  Respondent has agreed to pay a civil penalty of $1,000, which is appropriate in light of Branick’s latest gross revenues of $17,000.00.  Lastly, Branick agrees the Settlement Agreement is consistent with prior decisions and is appropriate based upon the circumstances involved in the instant case.



Upon reviewing the terms and conditions of the Settlement, and the Statements in Support thereof by Branick and BTS, I agree with the parties.  The Settlement submitted in this case represents a fair, just, lawful, and reasonable resolution of this proceeding.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Joint Petition for Settlement submitted by Gary M. Branick, t/d/b/a Branick Limousine Service, and the Bureau of Transportation and Safety at Docket No. C-2008-2046851, is approved.



2.
That Gary M. Branick, t/d/b/a Branick Limousine Service, having agreed to do so, shall pay the sum of one-thousand dollars ($1,000.00) to the Commission by sending a certified check or money order within twenty (20) days after service of the Commission Order to:  Pennsylvania Public Utility Commission, P.O. Box 3265, Harrisburg, PA  17105-3265 as provided for in Sections 3301 and 3315 of the Public Utility Code, 66 Pa. C.S.A. §3301 and §3315.


3.
That Gary M. Branick, t/d/b/a Branick Limousine Service cease and desist from further violations of the Public Utility Code and the Commission’s regulations.



4.
That Gary M. Branick, t/d/b/a Branick Limousine Service shall file a new tariff.



5.
That the Commission’s investigation and subsequent formal complaint proceeding at Docket No. C-2008-2046851 shall be terminated and the records and dockets marked closed.

Dated: February 17, 2009


________________________








Katrina L. Dunderdale








Administrative Law Judge
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