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HISTORY OF THE PROCEEDING



On March 11, 2008, Celia B. Saunders (“Saunders” or “Complainant”) filed a complaint with the Pennsylvania Public Utility Commission (“Commission”) against PECO Energy Company (“PECO” or “Respondent”) alleging, among other things, the following:  that there are incorrect charges on her bill; and that the AMR meter that the Respondent installed in 2001 uses a wireless connection that is able to read energy use; that other people can connect to the electric meter; that the AMR can send and receive audio and video from televisions, radios, VCRs, computers and other electrical appliances; that she has lost money due to damaged equipment; that an electrician told her that the PECO wireless meter was causing the equipment failures; and that her bills were triple what they should have been.  The Complainant wants the Respondent to remove the wireless digital meter from her home and replace it with an analog meter.



On April 26, 2008, the Respondent filed an Answer.  In its Answer, the Respondent denied that there are incorrect charges on the Complainant’s bill.  The Respondent denied that its AMR allows third parties to remotely connect to or hack into the meter.  The Respondent stated that the AMR does not have the ability to nor can it be used as a conduit to transmit viruses to a personal computer.  The Respondent averred that it inspected the Complainant’s meter on April 8, 2005, shortly after she complained of meter hacking.  The Respondent stated that after it found a smashed meter with the disk barely rotating, the meter was replaced.  The Respondent averred that the meter was operating within the proper limits when it was tested on October 22, 2007.  The Respondent denied that an electrician advised the Complainant that PECO’s wireless meter caused the equipment failures.  The Respondent noted that the Complainant’s informal complaint was closed verbally to expedite the filing of the formal complaint.



A hearing in this matter was held on October 22, 2008, in the Philadelphia State Office Building before Administrative Law Judge Cynthia Williams Fordham.  The Complainant’s husband, Lloyd Saunders
, testified in support of the complaint and sponsored four exhibits:  Complainant’s Exhibit 1 – an A-UNIMAID Cleaning Service work order; Complainant’s Exhibit 2 – Complainant’s July 2006 PECO bill; Complainant’s Exhibit 3 – Complainant’s correspondence, dated October 21, 2008; and Complainant’s Exhibit 4 – the Philadelphia Municipal Court Arbitration Order in Marcus v. Saunders.  Michael Swerling, Esquire, represented PECO Energy Company.  The Respondent presented three witnesses, Teresa Ferrier, a regulatory assessor for the Respondent, Thomas Rayer, Jr., project manager for the PECO project in Southeastern Pennsylvania, and Paul Dave Valenti, an engineer for the Respondent, who sponsored seven exhibits:  PECO Exhibit 1 - the account statement for service from October 25, 2006, to October 6, 2008; PECO Exhibit 2 – the Complainant’s usage history for 2006 through September 2008; PECO Exhibit 3 – a summary of the meters at the service address; PECO Exhibit 4 – the results of the electric meter tests performed on October 22, 2007; PECO Exhibit 5 - Bureau of Consumer Services Inbound Closing Report, dated April 7, 2005; PECO Exhibit 6 - Bureau of Consumer Services Decision dated February 15, 2008; and PECO Exhibit 7 – the prior formal complaint, Lloyd and Celia B. Saunders v. PECO Energy Company, C-20054641. 


The record in this case consists of an eighty-seven page transcript of the hearing and eleven exhibits.  The record closed on November 13, 2008.

FINDINGS OF FACT



1.
The Complainant is Celia B. Saunders, 6721 Eastwood Street, Philadelphia, PA 19149.


2.
The Respondent in this proceeding is PECO Energy Company.



3.
Mr. Lloyd Saunders is the Complainant’s husband and he lives at the Eastwood Street property (Tr. 7).



4.
The Complainant has a residential electric account with the Respondent (Tr. 14, 41; C. Ex. 2; PECO Ex. 1).



5.
In 2001 a solid state meter, meter #9G-3409834, was installed at the Saunders’ property as a part of the Respondent’s AMR initiative (Tr. 65; PECO Ex. 3).  



6.
Mr. Saunders worked for Richard Marcus at A-UNIMAID Cleaning Services (Tr. 23, 28; C. Ex. 1, 3; PECO Ex. 7).



7.
Mr. Saunders stopped working for Mr. Marcus at A-UNIMAID Cleaning Services in 2002 (Tr. 11, 12, 19, 25; C. Ex. 1, 3; PECO Ex. 3).


8.
Mr. Marcus filed suit against Mr. Saunders.  The case was assigned to the Philadelphia Municipal Court Dispute Resolution Program (Tr. 35; C. Ex. 4).  



9.
On February 5, 2004, the arbitrator ordered Mr. Marcus and Mr. Saunders, to do, among other things, the following:  to cease all physical violence, all forms of communication and all harassment; to refrain from entering the real property of the other party; and to refrain from causing damage or having others to cause damage to the real or personal property of the other party.  This order was effective for one year (Tr. 29, 30, 35; C. Ex. 4). 



10.
On February 21, 2005, PECO found that the glass on the meter at the property smashed (Tr. 65, 66; PECO Ex. 3).  


11.
On February 21, 2005, PECO removed the smashed meter, meter #9G-3409834, with a reading of 27297 kilowatts and installed an analog meter with an AMR module, meter #9U-4350632, and set it at 00000 kilowatts (Tr. 65, 66; PECO Ex. 3).  



12.
An informal complaint was filed in the Complainant’s name in March 2005 (Tr. 45; PECO Ex. 5). 



13.
In response to the informal complaint the Bureau of Consumer Services issued an Inbound Closing Report on April 7, 2005.  In the report it was noted that Mr. Saunders alleged that the AMR meter was a security risk.  The complaint was closed verbally after the Respondent explained that no one could hack into the network (Tr. 45; PECO Ex. 5).



14.
On April 8, 2005, the PECO technician found a broken meter glass.  He removed meter #9U-4350632 with a reading of 00597 kilowatts and installed a digital solid state meter, meter #9G-3039021, and set it at 00000 kilowatts.  The digital meters do not have rotating disks (Tr. 66, 67).  



15.
In the prior formal complaint filed by Mr. and Mrs. Saunders on April 18, 2005, Lloyd and Celia B. Saunders v PECO Energy Company, C-20054641, they wanted to have the digital meter removed and replaced with a non-wireless meter.  They alleged that Mr. Marcus harassed them electronically and damaged fax machines, computers and other electrical equipment through the electric sockets in their house (Tr. 46, PECO Ex. 7).



16.
A PECO engineer or technician explained to the Saunders that the automatic reading meter device does not transmit over telephone lines and that a third party cannot access the network through the telephone lines (Tr. 47). 



17.
After the mediation call in the complaint docketed at C-20054641, the Saunders indicated that they were satisfied and a certificate of satisfaction was filed on July 7, 2005 (Tr. 47).  



18.
The Complainant’s July 2006 bill indicated zero kilowatt hour usage and August 2006 bill indicated that one kilowatt hour was used (Tr. 14, 43, 44, 53; C. Ex. 2; PECO Ex. 2). 



19.
On August 4, 2006, the PECO technician found a stopped meter.  The technician removed meter #9G-3039021 with a reading of 00597 kilowatts.  Another digital meter, meter #9G-3624252, was installed and set at 00000 kilowatts (Tr. 44, 67; PECO Ex. 3). 



20.
A PECO technician tested the Complainant’s meter on October 22, 2007.  The technician found the full load at 100.35 percent and the light load at 100.15 percent.  The meter was accurate because meter accuracy results were within two percent (2%) of the 100 percent standard (Tr. 68, 69; PECO Ex. 4).



21.
During the October 22, 2007 investigation, the technician noted that the ring and seal were intact and that the taps were acceptable.  There was no evidence of tampering.  The meter was idle when all appliances were unplugged.  The meter reading was 12975 (Tr. 68-70; PECO Ex. 4). 



22.
In the Bureau of Consumer Services decision, dated February 15, 2008, it was noted that the customer was not satisfied with the investigation.  The customer agreed to verbally close the informal case to expedite filing a formal complaint (Tr. 45, 46; PECO Ex. 6).



23.
The Complainant’s bills were based on actual usage registering on the meter (Tr. 53; PECO Ex. 1).  


24.
The Complainant received bills that were more than $200.00 in July, August and September 2007 and July, August and September 2008 (Tr. 41-43; PECO Ex. 1).



25.
Thomas Rayer, of Landis and Gry in King of Prussia, has worked in the metering business for 41 years, including the 32 years he worked at PECO (Tr. 56, 57).  



26.
Mr. Rayer is currently the project manager for the PECO project in Southeastern Pennsylvania.  He is responsible for the network, meter maintenance and the analytical and billing component for the PECO service (Tr. 57).  



27.
PECO has approximately 1.7 million electric meters and about 700,000 gas meters.  PECO has about 2.3 million meters in locations around Southeastern Pennsylvania (Tr. 57).  



28.
There is a transmitter inside the meter that communicates back to the PECO network.  The network sends that reading to the network operations center in Kansas City.  Raw pulses that were created at the customer site are converted into billing data and that information is transmitted back to PECO’s Epsilon facility in Chicago on a daily basis.  The system is an unlicensed frequency band from 902 to 928 megahertz.  There is no receiving mechanism in the module.  The module is only capable of transmitting data back to the system (Tr. 58, 59).  



29.
Mr. Rayer’s company has 20 million devices in fourteen (14) major cities across the United States.  Mr. Rayer has not been able to validate claims that someone has broken in through the meter (Tr. 59, 62). 



30.
Paul Dave Valenti, an engineer for the Respondent, is responsible for writing specifications for the new metering equipment to provide technical support to the field operations.  He is also responsible for writing procedures and maintaining the testing and programming functions (Tr. 64, 65).



31.
The analog meters on the system use the transmit module.  Therefore, it would not make a difference if PECO installed an analog meter at the Complainant’s property (Tr. 70).



32.
The old analog meters did not transmit to the network.  They were manually read by a meter reader.  PECO no longer has meter readers.  In addition, PECO does not have any analog meters for residential customers that require meter readers (Tr. 70). 



33.
Historically there is an increase in the Complainant’s usage from July through September, the summer months (Tr. 42; PECO Ex. 1). 



34.
The Complainant normally pays the bill by the due date.  During the summer months the Complainant makes partial payments and full payments are made in the other months (Tr. 43; PECO Ex. 1). 



35.
At the time of the hearing, the Complainant’s outstanding balance was $969.88 (Tr. 45; PECO Ex. 1).  

DISCUSSION



Pursuant to Section 332(a) of the Public Utility Code, 66 Pa. C.S. § 332(a), the burden of proof is on the proponent of a rule or order.  In this proceeding, the Complainant is the proponent of a rule or order.  Therefore, the Complainant bears the burden of proving by a preponderance of the evidence that the Respondent has violated the Public Utility Code or a regulation or order of the Commission.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  The Complainant must show that the utility is responsible or accountable for the problem described in the complaint.  Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).



The record in this proceeding must be reviewed to determine whether the Complainant has satisfied her burden of proof.  If the burden of proof has been satisfied, then it must be determined whether the Respondent has submitted evidence of “co-equal” value or weight to refute the Complainant’s evidence.  If this has occurred, the burden of proof has not been satisfied, unless the Complainant presented additional evidence.  Morrissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967).



In addition to determining whether the Complainant has satisfied her burden of proof, care must be exercised to insure that the Commission’s decision is supported by substantial evidence.  2 Pa. C.S. § 704.  The term “substantial evidence” has been defined by various Pennsylvania courts as such relevant evidence that a reasonable mind might accept as adequate to support a conclusion.  Substantial evidence is more than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa.109, 413 A. 2d 1037 (1980); Murphy v. Dept. of Public Welfare, 85 Pa. Commonwealth Court 23, 480 A.2d 382 (1984).



In cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility however; the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



In Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Commonwealth 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A. 2d 1234, 1235 (1983), Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Commonwealth 2001).  



The Complainant’s husband, Lloyd Saunders, appeared and testified on behalf of the complaint.  He stated that his wife was unable to take off from work to participate in the hearing (Tr. 8).  He said that he had personal knowledge of the complaint and the problems with the meter and that he had contacted the Respondent concerning the matter (Tr. 7, 9).  He provided correspondence from his wife regarding the problems with the meter (Tr. 8, 17, 20; C. Ex. 3).  He corroborated the information in the correspondence (Tr. 17-19; C. Ex. 3). 

Problems with the meters



Mr. Saunders stated when they had an analog meter they did not experience any problems (Tr. 11).  He estimated that the digital meter was installed in 2001 (Tr. 11).  Mr. Saunders previously worked for A-UNIMAID Cleaning Services (Tr. 23, 28; C. Ex. 1, 3; PECO Ex. 7).  He alleged that the owner of the company, Richard Marcus, and the owner’s friend were able to intercept cell phone calls and hack into computers (Tr. 11; C. Ex. 3).  Mr. Saunders said that he stopped working for the company in 2002 after he was present when the owner intercepted a cell phone call (Tr. 11, 12, 19, 25; C. Ex.1).  Subsequently, Mr. Saunders testified that the owner intercepted a cell phone conversation that he was having with his wife (Tr. 6).  In addition, he said that Mr. Marcus was able to control his cell phone (Tr. 27).  Mr. Saunders further testified that the owner was able to damage his computer and other electrical equipment by using PECO’s meter (Tr. 10; C. Ex. 3).  Mr. Saunders said that after the digital meter was installed, the owner found a way to harass him electronically (Tr. 12).  He contends that the harassment has been ongoing since 2002 (Tr. 26, 27).


Mr. Saunders testified that the owner reduced his electric bill to $5.00 by accessing the meter remotely (Tr. 13; C. Ex. 2).  Mr. Saunders contacted PECO and reported that the meter was not recording accurately (Tr. 13).  He provided the bill for electric service from June 7, 2006, to July 6, 2006, which showed zero kilowatt usage.  The total bill was $5.14, which is the customer charge (Tr. 13, 14; C. Ex. 2).  


Mr. Saunders testified that the equipment in his home was being damaged.  This included camcorders, DVD players, and electric tooth brushes.  In addition, the computer had viruses (Tr. 14, 15).  Mr. Saunders said that after Mr. Marcus called him on New Year’s Eve 2007 talking about fireworks, the electric socket in their bedroom caught on fire (Tr. 17-19, 24, 33; C. Ex. 3).  Mr. Saunders said that the first time that he called PECO about the problem, the person he talked to agreed that technology could have caused the damage (Tr. 15).  Later, no one at PECO would acknowledge that the damage could be caused by the meter (Tr. 15).


To prove that Mr. Marcus was harassing him, Mr. Saunders presented an Order, dated February 5, 2004, from Paul J. Furlong, Esquire, an arbitrator from the Philadelphia Municipal Court Dispute Resolution Program (Tr. 29; C. Ex. 4).  The Order was effective for one year (Tr. 30; C. Ex. 4).  It was noted that Mr. Marcus filed suit against Mr. Saunders.  Mr. Saunders said that Mr. Marcus filed the suit because he physically went to Mr. Marcus and asked him to stop the harassment (Tr. 35, 36; C. Ex. 4).  



The arbitrator ordered Mr. Marcus and Mr. Saunders, to do, among other things, the following:  to cease all physical violence, all forms of communication and all harassment; to refrain from entering the real property of the other party; and to refrain from causing damage or having others to cause damage to the real or personal property of the other party (Tr. 29, 35; C. Ex. 4). 



In light of the problems that they experienced, the Complainant and her husband requested that the digital meter be removed and replaced with an analog meter (Tr. 38; C. Ex. 3).


The Respondent presented two witnesses to address the meter issues.  The first witness, Thomas Rayer, of Landis and Gry in King of Prussia, has worked in the metering business for 41 years (Tr. 56).  This includes the 32 years that he worked for PECO (Tr. 57).  He is currently the project manager for the PECO project in Southeastern Pennsylvania (Tr. 57).  He is responsible for the network, meter maintenance and the analytical and billing component for PECO service (Tr. 57).  He testified that PECO has approximately 1.7 million electric meters and about 700,000 gas meters.  Consequently, PECO has about 2.3 million meters in locations around Southeastern Pennsylvania (Tr. 57).  He explained that there is a transmitter inside the meter that communicates back to the PECO network (Tr. 58).  The network sends that reading to Kansas City, the network operations center.  Raw pulses that were created at the customer site are converted into billing data and that information is transmitted back to PECO’s Epsilon facility in Chicago on a daily basis (Tr. 58).  The system is an unlicensed frequency band from 902 to 928 megahertz.  There is no receiving mechanism in the module.  The module is only capable of transmitting data back to the system.  Since there is no receiving mechanism in the unit, Mr. Rayer said that it is impossible for someone to hack into the AMR network (Tr. 58, 59).  It can only send raw pulses to a specific location (Tr. 59).  His company has twenty (20) million devices across the United States in fourteen (14) major cities across the United States and he has not been able to validate claims that someone has broken into the system through the meter (Tr. 59, 62). 


Paul Dave Valenti, an engineer for the Respondent, testified that he is responsible for writing specifications for the new metering equipment and providing technical support to the field operations.  He is also responsible for writing procedures and maintaining the testing and programming functions (Tr. 64, 65).



Mr. Valenti testified that a solid state meter was installed at the Saunders’ property in 2001 (Tr. 65; PECO Ex. 3).  On February 21, 2005, PECO found a meter with smashed glass at the property (Tr. 65, 66).  Consequently, the smashed meter was replaced with an analog meter with an AMR module (Tr. 65, 66).  On April 8, 2005, the PECO technician found a broken meter glass (Tr. 66).  PECO replaced the meter with a digital solid state meter (Tr. 66).  The digital meters do not have rotating disks (Tr. 67).  On August 4, 2006, the PECO technician found a stopped meter (Tr. 67).  Another digital meter was installed (Tr. 67).  A PECO technician tested the meter on October 22, 2007 (Tr. 68; PECO Ex. 4).  The technician found the full load at 100.35 percent and the light load at 100.15 percent.  The average is 100.25 percent.  Therefore, the meter was accurate.  The ring and seal were intact and the taps were acceptable (Tr. 68, 69).  There was no evidence of tampering (Tr. 69).  The meter reading was 12975 (Tr. 69).  The load at the meter was approximately 360 watts (Tr. 69, 70).  When all appliances were turned off, the meter stopped (Tr. 70). 



With respect to meter accuracy the applicable regulations are found in 52 Pa. Code §§ 57.20 and 57.24.  Those sections read as follows:
§57.20. Watthour meter testing.

 (a)  No watthour meter which has an incorrect register constant, test constant, gear ratio or dial train, or which ‘‘creeps,’’ that is, registers upon no load, may be placed in service or allowed to remain in service without adjustment and correction.  A meter in service creeps if, with the load wires disconnected, the moving element makes one complete rotation in 5 minutes or less. 

 (b)  For the purpose of this section, the term ‘‘light load’’ means not less than 10%, nor more than 15%, of the rated test current of the meter.  The term ‘‘heavy load’’ means not less than 75%, nor more than 100%, of the rated test current of the meter. 

 (c)  No watthour meter which has an error in registration of more than 2.0% at light load or heavy load may be placed in service or allowed to remain in service without adjustment.  If, upon installation, periodic or other tests, a watthour meter is found to exceed these limits, it shall be adjusted or removed from service. 

§57.24. Adjustment of bills for average meter error.

 (a)  Average meter error.  In meter tests made by the public utility or by the Commission at the request of a customer, the correctness of adjustment of the meter and its performance in service shall be judged by its average error, determined as follows: 

   (1)  If the meter is used to measure a load which is substantially constant, the meter shall be tested at that load. The error of the meter at the constant load shall be accepted as the average meter error. 

   (2)  If the meter is used to measure a variable load, the average error shall be obtained by taking 1/5 of the algebraic sum of both of the following: 

     (i)   One part of the error at light load. 

     (ii)   Four parts of the error at heavy load. 

   (3)  If, in the opinion of the Commission, another load is more representative of the average operating load, the error of the meter at the average operating load will be accepted as the average meter error. 

 (b)  Fast meters.  If, upon testing, a meter is found to have an average meter error of more than 2% fast, the public utility shall refund to the customer the overcharge, based upon the corrected meter reading for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 12 months.  If the period of registration error is definitely fixed, the overcharge shall be computed for the period.  If the meter has not been tested in accordance with §57.20 (relating to watthour meter testing), the period for which it has been in service beyond the regular test period shall be added to the 12 months in computing the refund. 

 (c)  Slow meters.  If, upon testing, a meter is found to have an average meter error of more than 2% slow, the public utility may render a bill for the service furnished, but not covered by bills previously rendered, for a period equal to 1/2 the time elapsed since the last previous test, but not to exceed 3 months.  If the period of registration error is definitely fixed, the charge may be computed for the period. 



Since the meter tested at an average of 100.25 percent, it tested within the guidelines set forth in the regulations. 



Mr. Valenti testified that the analog meters on the system still use the transmit module.  Therefore, it would not make a difference if an analog meter were installed at the Complainant’s property (Tr. 70).



Mr. Valenti explained that the old analog meters did not transmit to the network.  They were manually read by a meter reader (Tr. 70).  PECO no longer has meter readers (Tr. 70).  In addition, PECO does not have any analog meters for residential customers that require meter readers (Tr. 70). 


In Mr. Valenti’s opinion, no signal could be put on the meter because there is no control circuit in the meter and it is completely separate from the network.  In addition, the transmission is one way (Tr. 71). 



The Respondent has presented evidence to show that it changed the Complainant’s meter several times since 2001 because the glass was smashed or the meter stopped registering usage.  The Complainant received a bill for $5.14 in June and July 2006 because the meter had stopped registering usage.  The Respondent performed on site inspections and did not find any evidence that Mr. Saunders’ former employer hacked into the meter or transmitted anything through the meter.  The Respondent’s witnesses explained how the meters work and testified that no allegations of hacking into or transmitting through a meter have been verified.  Therefore, the Complainant has failed to prove that Mr. Saunders’ former employer was able to control the meter to reduce or increase the Complainant’s electric bill. 



Mr. and Mrs. Saunders want to have an analog meter that is read by a meter reader.  The Respondent presented evidence to show that its analog meters have an AMR transmitter and that there are no meter readers to read residential meters.  


The Complainant has failed to prove that the digital meter is the source of the problem.  Furthermore, the Complainant has not demonstrated that it is reasonable for the Respondent to install an analog meter that has to be read by a meter reader.

Previous complaint


The Respondent presented the complaint filed by Mr. and Mrs. Saunders in April 2005 at Docket No. C-20054641 (Tr. 46; PECO Ex. 7).  



In the previous complaint, Lloyd and Celia B. Saunders v. PECO Energy Company, C-20054641, Mr. and Mrs. Saunders requested that the digital meter be removed and replaced with a non-wireless meter (Tr. 46, PECO Ex. 7).  In the complaint, they alleged that they were being harassed by Mr. Saunders’ former employer, Richard Marcus (Tr. 46; PECO Ex. 7).  Specifically, they alleged that fax machines, computers, dryers and camcorders were damaged by the electronic harassment.  During the mediation call, a PECO engineer explained that the automatic meter reading network does not transmit over telephone lines and that a third party cannot access the network.  After that call, the Saunders indicated that they were satisfied and a certificate of satisfaction was filed on July 7, 2005 at Docket No. C-20054641 (Tr. 46, 47).  



Mr. Saunders has not demonstrated how the instant complaint differs from the previous complaint.  In the first case a settlement was reached before a hearing was held.  In 2005, the Saunders accepted the explanation provided by the Respondent concerning the meter.  

High bills



Mr. Saunders said that he thought most bills should be around $148.00.  They should be between $160.00 and $180.00 if it is hot (Tr. 51).  He does not believe that he used enough electricity to be charged $300.00 or more in one month (Tr. 51).  He objects to all bills over $200.00 (Tr. 52).  Therefore, he is objecting to the following bills: July 2007 - $239.16; August 2007 - $348.08; September 2007 - $302.41; July 2008 - $320.87; August 2008 - $325.56; and September 2008 - $261.02.



Teresa Ferrier, a regulatory assessor for the Respondent testified that the bills were based on actual usage registering on the meter (Tr. 53).  Ms. Ferrier stated that there is an increase in usage in the cooling months, July through September (Tr. 42, 53; PECO Ex. 1). 



Ms. Ferrier presented an exhibit that compared the usage history at the property for 2006, 2007 and 2008 (Tr. 43; PECO Ex. 2).  She testified that the usage was consistent (Tr. 44; PECO Ex. 2).


The following chart shows the Complainant’s kilowatt usage for 2006 through September 2008 and the amount charged from balances and payments from November 2006 to October 2008. 

	Month
	2006 Kilowatt usage
	2006 

Amount charged
	2007

Kilowatt usage
	2007 

Amount charged
	2008

Kilowatt usage
	2008

Amount charged

	January
	510
	
	535
	$79.96
	564
	$88.66

	February
	296
	
	482
	$76.51
	483
	$75.95

	March
	375
	
	478
	$75.92
	492
	$77.26

	April
	398
	
	424
	$67.94
	465
	$73.30

	May
	422
	
	429
	$68.68
	398
	$63.47

	June
	336
	
	895
	$145.98
	594
	$94.20

	July
	0
	
	1446
	$239.16
	1946
	$320.87

	August
	1
	
	2090
	$348.08
	1974
	$325.56

	September
	1081
	
	1820
	$302.41
	1589
	$261.02

	October
	704
	
	1053
	$161.06
	861
	$131.41

	November
	481
	$72.41
	698
	$108.50
	
	

	December
	508
	$76.17
	491
	$77.86
	
	


(Tr. 43, 44, PECO Ex. 1, 2) (The contested bills are in bold.)


Mr. Saunders did not present evidence to show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  The usage is consistent.  Thus, a prima facie case has not been established.  There is no evidence in the record to show that the Saunders’ actual usage was less than the usage shown on the meter.  Milkie, supra.


The Respondent presented evidence to demonstrate that the Complainant’s bills were based on actual meter readings, that the meter was accurate and that the usage was consistent.  Thus, even if the Complainant had established a prima facie case, the Respondent provided sufficient rebuttal.



The evidence in the record shows that the usage increases during the summer months.  Therefore, the allegation that the bills are too high is without merit.


Based on the evidence, the Complainant’s bills are correct as rendered.  The Respondent demonstrated that the network can only transmit data.  Thus, the network and the digital meter cannot receive transmissions.  


Accordingly, the complaint is dismissed.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter in this proceeding.



2.
That the Complainant has the burden of proof in this matter pursuant to 66 Pa. C.S. § 332(a).



3.
Where a complaint alleges high billing, to establish a prima facie case, a complainant must show: (1) that the number of occupants in the household has not changed, (2) that the potential for energy utilization was low and (3) that Complainant’s billing history shows no prior abnormalities.  If the Complainant establishes a prima facie case, the burden of proof shifts to the utility but the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).



4.
Even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence which would support a finding that the metered usage exceeded the actual usage.  Milkie v. Pa. Public Utility Commission, 786 A.2d 1217 (Pa. Commonwealth Ct. 2001).

ORDER



THEREFORE,


IT IS ORDERED:



1.
That the complaint filed by Celia B. Saunders against the PECO Energy Company at Docket C-2008-2033721 is dismissed.


2.
That the record in this case is marked closed.

Date:
February 10, 2009



___________________________________








Cynthia Williams Fordham








Administrative Law Judge
Celia B. Saunders v. PECO Energy Company

Docket No. C-2008-2033721

SERVICE LIST

Celia B. Saunders 

6721 Eastwood Street

Philadelphia, PA 19149

Michael S. Swerling, Esquire

Exelon Business Services Company

2301 Market Street, S23-1

P.O. Box 8699

Philadelphia, PA 19101-8699

� The Complainant could not attend the hearing.  Mr. Saunders lives at the property and has personal knowledge of the complaint and contacts with the Respondent (Tr. 7-9, 17-19).
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