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John H. Corbett, Jr.

Administrative Law Judge

HISTORY OF THE PROCEEDING


This decision grants in part a complaint that Raymond S. Giardina (“Complainant”) filed with the Commission on August 14, 2008.  Mr. Giardina disputes certain bills he received from National Fuel Gas Distribution Corporation (“Respondent” or “NFG”) for residential natural gas service.  For relief, he requests an adjustment of his bills to reflect the correct amount owed.  NFG answered the complaint on September 9, 2008.


I received this case assignment on November 12, 2008.  A standard Prehearing Order was issued on November 24, 2008.



A telephonic hearing was held on December 10, 2008.  Complainant appeared pro se.  Maureen Geary Krowicki, Esq., represented Respondent, which offered five exhibits for admission into the record.  The hearing generated 43 pages of notes of testimony.  The record closed on January 9, 2009.
FINDINGS OF FACT
1. Complainant, Raymond S. Giardina, has resided with his wife for seven years at 4890 Whippoorwill Drive, Hermitage, Pennsylvania 16148 (N.T. 8-9).
2. Respondent, National Fuel Gas Distribution Corporation, provides residential natural gas service to Complainant at the foregoing address (N.T. 9).

3. Complainant’s gas appliances consist of a water heater, clothes dryer and a furnace boiler for his radiator heat (N.T. 39-40).
4. Complainant’s gas meter is located outside his home (N.T. 10).
5. Complainant pays the full amount of his actual gas bill each month (N.T. 12-13).

6. Complainant is current on the payment of his gas bills; he presently owes NFG $137.46 on this account (N.T. 38; NFG Exh. A).
7. Complainant asserts he receives too many adjustments on his gas bills and too many estimated gas bills, making it impossible for him to verify their accuracy; he complains about how confusing his bills are (N.T. 10-15).
8. Complainant is not requesting a refund from NFG (N.T. 15-16).
9. Following an actual meter reading on March 18, 2008, NFG did not read the Complainant’s meter again until July 23, 2008;
 during the interim, Complainant received estimated bills each month (N.T. 10-12, 21-23; NFG Exh. A).
10. After obtaining an actual meter reading on July 23, 2008, NFG discovered it had underestimated Complainant’s monthly bills during the intervening period following the last meter reading on March 18, 2008 (N.T. 20-23, 33‑36).
11. Upon discovering the underestimation error, NFG spread the over-consumption over the intervening months and calculated that Complainant owed it an additional $91.95 after giving a credit allowance of $4.41 (N.T. 20-23, 33‑36).
12. Following discovery of the error, NFG sent Complainant a letter on July 24, 2008, explaining that it had adjusted his bill with an increase of $91.95 to cover the amount of the underestimation (N.T. 25; NFG Exh. B).
13. In its July 24, 2008 explanatory letter, NFG informed Complainant that he could: 1) pay the entire amount due; or call the office to: 2) arrange for an installment payment that would at least equal the number of months covered by the corrected billing; or 3) arrange for an extended payment plan to fit his budget (NFG Exh. B).
14. On July 24, 2008, NFG sent Complainant a bill for $146.52, which included current charges of $50.16 and a past-due amount of $96.36
 (N.T. 26‑27; NFG Exh. C).
15. On August 18, 2008, NFG sent Complainant a bill showing the previous month’s bill of $146.52 had been paid, which included a previous balance of $54.57 and a previous past-due amount of $91.95 (N.T. 29-30; NFG Exh. D).
16. The only other adjustment during this time frame occurred when NFG removed Complainant’s meter on October 21, 2008 and discovered that it had overestimated gas consumption during the intervening months following the last meter reading on July 23, 2008 (N.T. 20, 33‑34; NFG Exh. A).
17. Upon discovering the overestimation error, NFG spread the under-consumption over the intervening months (N.T. 20, 33‑34; NFG Exh. A).

18. NFG removed Complainant’s gas meter on October 21, 2008 and tested it on October 31, 2008.  The test showed that the meter was running .8% slow (N.T. 23-24, 38).
19. NFG prepared a Usage Comparison Report for Complainant’s account for the time frame of September 16, 2006 to November 14, 2008 (N.T. 30-31; NFG Exh. E).
20. The Usage Comparison Report shows a fairly consistent pattern of consumption for the period reported (NFG Exh. E).

DISCUSSION


Complainant expresses confusion and frustration regarding the monthly gas bills he receives from Respondent.  He finds it difficult to review his gas bills and verify the charges appearing there.  To prevail on his complaint, he must show the utility violated some provision of the Public Utility Code or a regulation or Order of the Commission.  66 Pa. C.S. §701.  As the party seeking affirmative relief from the Commission, Complainant bears the burden of proof.  66 Pa. C.S. §332(a).


The term “burden of proof” means a duty to establish a fact by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1954); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976).  The term “preponderance of the evidence” means one party must present evidence which is more convincing by even the smallest amount than the evidence presented by the other party.  Id.  Accordingly, one must review the record in this case to determine whether Complainant has satisfied his burden of proof.  If the review indicates the burden has been satisfied, one must then determine whether Respondent has submitted evidence of “co-equal” value or weight to refute his evidence.  If this occurs, the burden of proof has not been satisfied, unless the party bearing the burden of proof presents additional evidence.  Morissey v. Pa. Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967); and Burleson v. Pa. P.U.C., 443 A.2d 1373 (Pa. Cmwlth. 1982).



Furthermore, one must exercise care to ensure the decision of the Commission is supported by substantial evidence in the record.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Yellow Cab Company v. Pa. P.U.C., 524 A.2d 1069 (Pa. Cmwlth. 1987).  The term “substantial evidence” means such relevant evidence that a reasonable mind may accept as adequate to support a conclusion.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. P.U.C., 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Pa. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).  A complainant, to establish a sufficient case against a utility and satisfy the burden of proof, must show the utility is responsible or accountable for the problem described in the complaint.  Feinstein, supra.


Indeed, the record reveals at the very least two confusing bills.  Following an actual meter reading on March 18, 2008, NFG issued a number of estimated bills until it obtained an actual meter reading on July 23, 2008 (NFG Exh. A).  Because the intervening estimated bills were less than the actual recorded consumption, NFG billed Complainant for the difference in under-collection.  Thereafter, NFG sent Complainant a letter on July 24, 2008, explaining that it had adjusted his bill with an increase of $91.95 to cover the amount of the underestimation (N.T. 25; NFG Exh. B).  In its July 24, 2008 explanatory letter, NFG informed Complainant that he could: 1) pay the entire amount due; or call the office to: 2) arrange for an installment payment that would at least equal the number of months covered by the corrected billing; or 3) arrange for an extended payment plan to fit his budget (NFG Exh. B).  See, 52 Pa. Code §56.14.


The July 24, 2008 bill, however, included current charges of $50.16 and an adjustment for under-collection of $96.36, for a total  bill of $146.52 (N.T. 26‑27; NFG Exh. C).  The next bill issued August 18, 2008 showed $146.52 had been paid, which included a previous balance of $54.57 and a previous adjustment of $91.95 (N.T. 29-30; NFG Exh. D).  The difference of $4.41 in the adjustments ($96.36 versus $91.95) and current charges ($50.16 versus $54.57) was never fully explained.  Instead, NFG attributes the $4.41 disparity to an unspecified “credit” 
 following an erroneous meter reading on July 17, 2008 (N.T. 27-28; NFG Exhs. A & D).


After receiving the July 24, 2008 letter wherein NFG explained that the under-collected amount totaled $91.95, Complainant could easily believe the utility was overcharging him when he reviewed his July 24, 2008 bill, showing an adjustment of $96.36.  Clearly, the July 24, 2008 explanatory letter, together with the July 24, 2008 and the August 18, 2008 bills all refer to the same total amount due of $146.52, but differ on past and current charges.  As a customer, Complainant should not be left solely to the mercy of a utility to pronounce a bill correct without providing some means of independent verification.  Since the record demonstrates a disparity in charges, it is incumbent on Respondent to come forward with a satisfactory explanation.  By failing to explain how it derived the various charges for current and past due amounts or why the disparity in these charges appeared in the letter and bills, NFG provided inadequate and unreasonable service.  66 Pa. C.S. §1501; 52 Pa. Code §56.15.
  NFG, therefore, will be directed to credit Complainant’s account $4.41.


Next, Complainant contends NFG engages in excessive estimated billing (N.T. 10-15).  The Account Statement reveals NFG read Complainant’s meter every other month until an actual reading on March 18, 2008, when NFG did not read the meter thereafter until July 17, 2008 (NFG Exh. A).  Following a verification reading on July 23, 2008, it did not read the meter again until November 14, 2008 (NFG Exh. A).  If a utility bills on a monthly basis, it may estimate usage of service every other billing month, provided it gives the ratepayer an opportunity to read the meter and report the usage to the company.  52 Pa. Code §56.12(2).  Estimates are permitted under exigent circumstances, if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.  52 Pa. Code §56.12(3).  Estimates are also permitted when utility personnel are unable to gain access.  52 Pa. Code §56.12(4).  Under this latter provision, the utility must obtain an actual meter reading to verify the accuracy of company estimates or ratepayer-supplied readings at least once every 12 months.  Id.


Complainant’s gas meter is located outside his home (N.T. 10).  NFG justifies its estimated billing by asserting that its meter reader could not gain access because of a dog, which NFG has spoken to Complainant about (N.T. 37).  Complainant does not dispute this contention (N.T. 37-38).  Therefore, Respondent’s estimated billing practice appears reasonable under the circumstances.


Finally, Complainant claims too many adjustments appear on his bills (N.T. 10‑15).  In this instance, he may be confusing the information on his bills with the data displayed on the Account Statement that NFG prepared for the hearing (NFG Exh. A).  Complainant offers no bills for review.  NFG only presents copies of the July 24 and August 18, 2008 bills discussed above (NFG Exhs. C & D).  While the Account Statement shows NFG applying adjustments to bills in nine months, this action appears to be merely an accounting procedure to demonstrate how NFG calculated adjusted bills for Complainant after actual meter readings showed NFG either under-estimated or overestimated previous months’ bills.  In actuality, NFG made only two adjustments to Complainant’s bills during the period of July 17, 2007 thru November 14, 2008.  One was for an under-estimation of usage discovered after an actual meter reading on July 23, 2008.  The second was for an overestimation of usage discovered after an actual meter reading on November 14, 2008.  In both instances, the Accounting Statement shows how NFG spread the reported usage over the intervening months after a previous actual meter reading to derive a corrected bill.  This practice appears entirely reasonable and appropriate.


In summary, Complainant has shown that NFG’s billing for under-estimated usage on July 24, 2008 was confusing, inadequate and unreasonable. NFG will be directed to credit Complainant’s account $4.41.  In all other respects, the complaint will be denied.  Under the circumstances, no civil penalty on Respondent is warranted.  See, 66 Pa. C.S. §§3301, et seq.

CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the subject matter and the parties to this proceeding.  66 Pa. C.S. §§701, et seq.
2. Complainant has met his burden of proving that Respondent’s billing for under-estimated usage on July 24, 2008 was confusing, inadequate and unreasonable.  But, Complainant has not met his burden of proving that Respondent engaged in excessive estimated billing or excessive billing adjustments.  66 Pa. C.S. §332(a).
3. Under the circumstances, no civil penalty on Respondent is warranted.   66 Pa. C.S. §§3301, et seq.
ORDER


THEREFORE,



IT IS ORDERED:

1. That the complaint of Raymond S. Giardina against National Fuel Gas Distribution Corporation at Docket No. C‑2008-2059242 is hereby granted in part and denied in part.  To the extent the complaint raises a question relating to the adequacy and reasonableness of the July 24, 2008 and August 18, 2008 billings on this account, it is hereby granted.  In all other respects, the complaint is hereby denied.
2. That National Fuel Gas Distribution Corporation is hereby directed to credit this account $4.41 within 30 days of entry of the Commission’s final Order in this case.
Date:  February 12, 2009

















John H. Corbett, Jr.








Administrative Law Judge
� 	NFG read the meter on July 17, 2008, but it deemed this reading to be inaccurate, because it reported less on the meter than the last meter reading on March 18, 2008.  Consequently, NFG read the meter again on July 23, 2008 (N.T. 22-23, 27, 31�32; NFG Exh. A).


� 	This latter amount did not include a “credit” of $4.41 that NFG later applied to the account for the mistaken July 17, 2008 meter reading (N.T. 27-28; NFG Exhs. A & D). 


� 	While stating the $4.41 is a “credit,” NFG, nevertheless, adds $4.41 to the previous month’s current charges in the August 18, 2008 bill (NFG Exh. D).





� 	 Nor does NFG explain why, since an actual meter reading occurred on March 18, 2008, it spread the adjustments on the Account Statement over the period of February 15, 2008 thru July 24, 2008 (NFG Exh. A).
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