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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions (Exceptions) of Thomas Greco (Complainant), filed on January 20, 2009, to the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Susan D. Colwell, which was issued on January 2, 2009, in the above-captioned proceeding.  Replies to Exceptions were filed by PPL Electric Utilities Corporation (PPL) on January 30, 2009.

History of the Proceeding



On January 9, 2008, the Complainant filed a Formal Complaint (Complaint)
 against PPL, alleging that his account balance included overcharges and that the security deposit charged by PPL was excessive.  PPL filed its Answer and New Matter on March 14, 2008, denying that there were incorrect charges on Complainant’s bill and defending the security deposit as being imposed due to a history of “spotty payments.”  I.D. at 1. 



A hearing date was set for June 3, 2008, and the matter was assigned to ALJ Ember S. Jandebeur.  On May 22, 2008, Complainant filed a Motion for Continuance averring that there were outstanding discovery issues which needed to be resolved prior to the hearing.  On May 29, 2008, PPL filed its Answer to Motion for Continuance denying that there were outstanding discovery issues.  I.D. at 1-2.


On June 3, 2008, the hearing was held as scheduled.  Both, Complainant and Respondent were represented by counsel.  ALJ Jandebeur indicated on the record that the Motion for Continuance was filed too close to the hearing to be acted upon.  However, another hearing was approved so that Complainant could call an additional witness.  The second hearing was held on August 4, 2008.  The record closed on August 14, 2008.  I.D. at 2.



On December 4, 2008, the case was transferred to ALJ Susan D. Colwell due to the illness of ALJ Jandebeur.  On January 2, 2009, ALJ Colwell issued her Initial Decision that concluded that the Complainant failed to sustain his burden of proof.


The Complainant filed Exceptions on January 20, 2009.  PPL filed Replies to Exceptions on January 30, 2009.

Discussion




We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Code, 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  




While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).  


Complainant is the owner of a building in which two state agencies lease separate premises, each with their own meter.  Complainant pays for the electric use and became concerned when the 2007 summer consumption was noticeably higher than it was in 2006.  The 2008 bills were available for comparison during the evidentiary hearing and those bills were consistent with the 2006 bills.  I.D. at 6.


In addition to alleging that the summer bills of 2007 were higher than the actual use, Complainant alleged that the security deposit Respondent charged 
Complainant in May 2007 was too high.
As such, the ALJ divided the Complaint into two parts – the Billing Dispute and the Security Deposit.  She made thirty-two Findings of Fact and reached eight Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

The Billing Dispute


Complainant’s witnesses testified that there was no discernable change in electric usage that would cause the summer bills of 2007 to be noticeably higher than the summer bills of 2006 or 2008.  The actual months of summer usage that Complainant contended he was overcharged for were the months of May, June and July.  The amounts provided by Complainant included both usage and late charges and, therefore, are slightly inflated.  I.D. at 7-8.



In her Initial Decision, the ALJ, pointed out that rather than compare bill amounts for the summer months of 2007 to those of 2006 and 2008, a better comparison would be to look at the usage for those months.  The record evidence indicated the following comparison of usages in kilowatt hours for the months that Complainant alleged he was overcharged for:






2007

2006

2008



May

17,040

14,040

12,960



June 

21,560

17,200

19,000



July 

23,960

22,400

21,400

I.D. at 8-9.


The ALJ compared the monthly usage of the Complainant’s kilowatt hours for the period 2006, 2007 and 2008.  This comparison  revealed that usage varied anywhere from 200 kilowatt hours (January 2006 to January 2007) to as much as 3,640 kilowatt hours (September 2006 to September 2007).  The ALJ noted that it is common knowledge that usage variances can be caused by variations in outside temperature causing heating or cooling equipment to run more in order to maintain a constant temperature inside a building.  I.D. at 10.


The Complainant testified that after he received the first higher bill in 2007, he told his employees to check the premises weekly to verify that the thermostat was kept at 75 degrees.  The ALJ concluded that this testimony was insufficient to support a finding that the utility’s equipment was faulty.  Respondent testified that the spikes in usage during the summer months was not caused by a faulty meter since meters that go bad do not subsequently correct themselves.  I.D. at 11.


The ALJ pointed out that PPL’s responsibilities are set forth in Section 1501 of the Public Utility Code.  66 Pa. C.S. § 1501:



§ 1501.  Character of service and facilities

Every public utility shall furnish and maintain adequate, efficient, safe, and reasonable service and facilities, and shall make all such repairs, changes, alterations, substitutions, extensions, and improvements in or to such service and facilities as shall be necessary or proper for the accommodation, convenience, and safety of its patrons, employees and the public…

66 Pa. C.S. § 1501.



With regard to the billing dispute, the ALJ concluded that Complainant failed to prove that the factors affecting electric consumption in the subject building remained consistent from year to year.  In addition, the ALJ suggested that the cause for the usage spikes could have resulted from the tenants using additional equipment during those months, or that their cooling units were malfunctioning, or that the summer of 2007  was unusually hot.  The ALJ further concluded that the Complainant could not support his theory that Respondent’s meter was defective.  I.D. at 12-13.
The Security Deposit



On May 30, 2007, Respondent imposed a security deposit on the Complainant in the amount of $2,889.00, after twelve consecutive months of late payments and several checks were returned for insufficient funds.  Respondent indicated that the security deposit was imposed consistent with its Tariff.  PPL’s current tariff indicates the following:

Rule 2 – Requirements for Service

D. Security Deposits


(1)
The Company may require deposits or guarantees  satisfactory to the Company as security for the payment of bills for service provided by the Company before it commences or continues to supply service.  The need for deposit or guarantee is based on the credit and other risks of the individual.  For residential service, a guarantee may be provided by a third party who is a responsible customer.


(2)
The amount of deposit shall not exceed Company’s Estimate of the average bill for service provided by the Company for one-sixth of the estimated annual bill, with a minimum of $5.00.  For residential customers, the interest rate on deposits made to secure the payment of bills for service provided by the Company will be calculated pursuant to Section 202 of the Act of January 30, 1974 (P.L. 13, No. 6) and will be paid annually.  For all other customers, the interest rate will be the average of 1-yearTreasury Bills for September, October, and November of the previous calendar year.  Interest ceases upon refund of deposit or upon discontinuance or termination of service, whichever occurs first.

(3)


***


(4)
Deposit, plus accrued interest, is applied to the  outstanding balance for service provided by the Company of any ratepayer upon termination or discontinuance of service and remainder  is refunded.


(5)
In the event of a termination of service, the Company may transfer to a third-party guarantor’s account any portion of the unpaid balance for service provided by the Company.  PPL Electric Utilities Corporation Tariff, Supp. No. 46, Sixth Revised Page No. 6A (emphasis added).

Complainant did not dispute Respondent imposing a security deposit but rather that the amount was too high.


Since neither Party provided actual math to support or discredit that the amount charged by Respondent was consistent with Respondent’s Tariff, the ALJ made a determination based upon Complainant’s bills contained in PPL Exhibit 1.  The ALJ calculated a security deposit of $2,916 by totaling Complainant’s bills from June 2006 through May 2007, dividing that total by twelve to determine the average, and multiplying the average by two.  The ALJ concluded that since the amount of the security deposit was $2,889.00, which is lower than the amount permitted by PPL’s Tariff, the amount imposed by Respondent was not too high.  The ALJ concluded that Complainant failed to sustain his burden of proof with regards to the security deposit.  I.D. at 14-15.
Exceptions



The Complainant filed Exceptions with regard only to the ALJ’s Initial Decision related to the Billing Dispute.


In his first Exception, the Complainant submits that the ALJ erred in finding that Complainant failed to meet his burden of proof with regard to whether additional employees occupied the premises during the times of the usage spikes.  Complainant reiterates the same arguments that were made during the hearing that no additional employees occupied the premises during the summer months of 2007, as evidenced by the fact that no additional parking permits were requested during that time period and that no additional equipment appeared during the time in question.  Exc. at 1‑2.



In reply, Respondent avers that ALJ Colwell did not abuse her discretion or commit an error of law when she determined Complainant failed to satisfy his burden of proof and denied the relief he requested.  Respondent argues that Complainant failed to provide sufficient evidence with regards to the accuracy of PPL’s meter.  R.Exc. at 3-4.



We agree with Respondent.  ALJ Colwell appropriately determined that Complainant’s claims that no new parking permits were issued and no additional tenant equipment was issued “is indirect, inconclusive speculation and was not verified by anyone with first-hand knowledge of the number of employees at the premises or the amount of equipment using electricity.”  As such, this Exception is denied.


The Complainant, in his second Exception, disagrees with the ALJ’s conclusion on page 11 of her Initial Decision that the Complainant’s testimony regarding the thermostat setting is “inconclusive and insufficient to support a finding that the Respondent’s equipment was faulty” because “[a]ll this testimony supports is that the thermostat was where it was supposed to be when it was checked, not where it was the rest of the time.”  Complainant submits that its building employees were told to check the thermostats in the building weekly to determine if the thermostat was kept at the agreed upon temperature.  Exc. at 2.


Respondent rejoins that the only evidence presented by the Complainant was that, once a week, his building manager checked the thermostats.  Furthermore, the Complainant failed to subpoena witnesses from his tenants to testify about the thermostats positioning.  R.Exc. at 4.  Respondent asserts that given the accurate meter tests it presented, its testimony that meters don’t fix themselves and the lack of evidence presented by the Complainant, the ALJ’s conclusions are well within her discretion to determine that Complainant failed to meet his burden of proof.  R.Exc. at 4-5.


Again, we agree with the Respondent.  The mere evidence presented by the Complainant with regard to this matter does not provide any information on the thermostat settings at all other times except at that point in time when Complainant’s employees did their weekly check of the thermostats.  Accordingly, this Exception is denied.
The Complainant, in his third Exception, contends that ALJ Colwell “did not personally observe or hear any of the witnesses in this case, presided over by Judge Jandebeur, and thus did not have an opportunity to personally observe or hear complainant’s earnest and credible common-sense testimony,” and that ALJ Colwell consequently required the Complainant, “ . . . to prove his claim of over-billing beyond a reasonable doubt as opposed to presenting competent and credible evidence to support a finding that metered usage exceeded actual usage.” Exc. 3 at 3.
In reply, Respondent submits that the ALJ did consider Complainant’s witnesses’ testimony, but found that it was not sufficient to meet Complainant’s burden.  Respondent contends that what Complainant really is complaining about is not that the ALJ did not sufficiently consider his evidence, but that the ALJ did no consider his evidence to be sufficient.  (R.Exc. at 5-6).


We specifically deny this Exception because, in the first place, the illness of ALJ Jandebeur precluded her from preparing the Initial Decision.  ALJ Colwell was assigned to this case consistent with the provision of the Code at 66 Pa. C.S. § 334(a), which states:

Presiding officers to decide
The same presiding officer shall to the fullest extent possible preside at all the reception of evidence in a particular case to which he has been assigned.  The same presiding officer who presides at the reception of evidence shall make the recommended decision or initial decision except where such presiding officer becomes unavailable to the commission. (emphasis added)

See Pennsylvania Public Utility Commission v. Bell Telephone Company of Pennsylvania, 56 Pa. P.U.C. 150 (June 25, 1982)



Further, we note that although the testimony of the Complainant may have been “competent and credible,” it was not persuasive when ALJ Colwell reviewed the complete record of the case.  In this sense, the ALJ found the explanation of the Respondent more convincing than that offered by the Complainant.  While both the Complainant’s and Respondent’s witnesses may have been “competent and credible,” in deciding which witness was correct on the issue, the ALJ cited and correctly applied the standard of by a preponderance of the evidence.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).


In his fourth Exception, the Complainant disagrees with the ALJ’s conclusion on page 12 of her Initial Decision that there is no credible evidence that PPL was anything but professional in this matter and nothing to support a finding of inadequate service.  Complainant claims this Exception is supported by its testimony that PPL’s employees were less than responsive to Complainants’ concerns about the bills.  Exc. at 4.  The Complainant also asserts that the ALJ held the Complainant to an impossibly high burden of proof.  Exc. at 4.



Respondent rejoins that Complainant does not elaborate on his fourth Exception in any meaningful way, beyond incorporating his arguments in Exceptions 1 and 2, and alleging that “testimony presented by Complainant from Ms. Tencza that PPL employees were considerably less than responsive to her concerns about the bills at issue.”  Respondent further replies that upon examination of the entire record and based on the credibility determination by the ALJ, there is no question her findings are supported by substantial record evidence and no error exists. R.Exc. at 6.


Upon our review of the record in this proceeding, we are not persuaded by the Complainant’s arguments in its fourth Exception.  As such, this Exception is denied.
In light of the above discussion, we agree with the ALJ that the Complainant failed to prove his case that the Respondent’s meter was faulty causing the spikes in Complainant’s bills for the summer months (June, July and August) of 2007.  We also agree with the ALJ that the Complainant failed to provide evidence that additional equipment was not used during the summer months of 2007.  The ALJ appropriately noted that the usage spikes could have been caused by malfunctioning of Complainants cooling units as well as an abnormally hot 2007 summer which could result in increased usage of Complainants cooling equipment.  For these reasons, we shall dismiss the Complaint for failure by the Complainant to sustain his burden of proof.
Conclusion
Based upon the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt ALJ Colwell’s Initial Decision consistent with the foregoing discussion; THEREFORE,

IT IS ORDERED: 



1.
That the Exceptions of Thomas Greco to the Initial Decision of ALJ Susan D. Colwell are denied.

2.
That the Initial Decision of ALJ Susan D. Colwell is adopted, consistent with this Opinion and Order.


3.
That the Formal Complaint of Thomas Greco against PPL Electric Utilities Corporation is dismissed.

4.
That this proceeding be marked closed.








BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 12, 2009
ORDER ENTERED:  March 16, 2009
	�	This Complaint is an appeal of a previously filed informal complaint with the Bureau of Consumer Services (BCS), at Case No. 2284952.  BCS denied the informal complaint.


�	Subsection (3) is not included since it applies to residential ratepayers, and the subject of this Complaint is a commercial account.  
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