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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Petition for Interlocutory Review and Answer to Material Question (Petition) filed by Core Communications, Inc. (Core) on February 13, 2009.  The Material Question presented in the Petition is:
Should the testimony of a former Chair of the Maryland Public Service Commission (“Maryland PSC”) be admitted into the record to respond to Verizon’s witnesses’ characterizations and interpretations of the Maryland PSC’s prior findings on an issue?

Core asks this Commission to answer this question in the affirmative.  Petition at 1.
Background
This proceeding involves a Complaint alleging that Verizon Pennsylvania Inc. (Verizon) breached a Commission-approved Interconnection Agreement.  Core explains that this Complaint arises out of a case that was filed in the United States District Court for the Eastern District of Pennsylvania.  Core Communications, Inc. v. Verizon Pennsylvania Inc., Civil Action No. 04-4513 (E.D. Pa. 2004).  The district court granted the Parties’ request to stay the case pending the Commission’s adjudication of the breach of Interconnection Agreement claim.  Core Brief at 2, note 1.  This course of action is consistent with Core Communications, Inc. v. Verizon Pennsylvania Inc., 493 F.3d 333, 343 (3rd Cir. 2007), which stated: 

[E]nforcement actions that arise after a state commission has approved an interconnection agreement must be litigated in the first instance before the relevant state commission.  A party may then proceed to federal court to seek review of the commission’s decision or move on to the appropriate trial court to seek damages for a breach, if the commission finds one.
Core’s Complaint was filed with the Commission on September 27, 2007.  The Parties filed their Prehearing Conference Memoranda on March 24, 2008, inter alia, identifying their respective witnesses.  Core identified Bret Mingo as its only expected witness.  On December 4, 2008, Core filed an amended Prehearing Conference Memorandum, identifying Bret Mingo and James Falvey as witnesses. Core’s Brief at 2. On December 5, 2008, the Parties filed their written Direct Testimony.  On December 19, 2008, Core filed the Rebuttal Testimony of Bret Mingo, James Falvey and Catherine I. Riley.  Id. at 3.

On January 12, 2009, Verizon filed a Motion to Strike the Rebuttal Testimony of Catherine I. Riley (Motion to Strike) on the grounds that it was untimely and was offered for an improper purpose.  The Motion was refiled on January 14, 2009, with a Notice to Plead.  On January 16, 2009, Core filed an Answer asserting that the testimony was not only timely, but was also proper because it responded directly to testimony contained in the direct testimony of Verizon’s witnesses Donald Albert and Howard Levine.  Order Granting Verizon’s Motion to Strike Rebuttal Testimony (Order Granting Motion to Strike) at 1.  
By Order dated January 29, 2009, Administrative Law Judge (ALJ) Marlane R. Chestnut granted the Motion to Strike.  Although she concluded that the rebuttal testimony of Catherine I. Riley was submitted timely, she found that the testimony was “substantively improper and should not be permitted to be presented.”  Order Granting Motion to Strike at 1.  ALJ Chestnut noted that Core sought to present Ms. Riley as a fact witness explaining the background behind a December 16, 2002 letter of the Maryland PSC.  ALJ Chestnut stated that the letter speaks for itself.  In addition, ALJ Chestnut stated that, although Ms. Riley was the Chair of the Maryland PSC at the time the letter was issued, she was only one of four commissioners serving at that time and had no authority to speak on behalf of the entire Maryland PSC.  Id. at 2.
Core filed its Petition on February 13, 2009.  Both Core and Verizon filed briefs on February 23, 2009.  At the time the Petition was filed, hearings in this matter were scheduled for March 10-12, 2009.  Petition at 1.  By Notice dated March 2, 2009, these hearings were cancelled and rescheduled for May 19-21, 2009.  
Discussion

We note that any issue we do not specifically address herein has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993); also see, generally, University of Pennsyl​vania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984). 
Legal Standards
The standards for interlocutory review of a material question are set forth in the Commission’s Regulation at 52 Pa. Code § 5.302.  That Regulation requires that the petitioner state “the compelling reasons why interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.”  The pertinent consideration is whether interlocutory review is necessary in order to prevent substantial prejudice – that is, that the alleged error, and any prejudice flowing therefrom, could not be satisfactorily cured during the normal Commission review process.  Joint Application of Bell Atlantic Corporation and GTE Corporation, Docket Nos. A-310200F0002, et al. (Order entered June 10, 1999); Pa. PUC v. Frontier Communications of Pennsylvania Inc., Docket No. R-00984411 (Order entered February 11, 1999); Pa. PUC v. C.S. Water and Sewer Associates, 74 Pa. P.U.C. 716 (1991); Re Knights Limousine Service, Inc., 59 Pa. PUC 538 (1985).
Positions of the Parties
Core submits that interlocutory review of the Order Granting Motion to Strike is necessary to prevent substantial prejudice to Core.  Petition at 2, Brief at 12-13.  According to Core, the rebuttal testimony responds to Verizon’s witnesses’ incorrect interpretations of the Maryland PSC’s actions and provides additional background on that action, which Verizon’s witnesses failed to present.  “If Ms. Riley’s Rebuttal Testimony is stricken, the Commission will receive a skewed and incomplete record in this proceeding.”  Petition at 2.  Core contends that it will be severely prejudiced if Ms. Riley’s testimony is excluded, because her testimony is crucial to correct mischaracterizations of the Maryland PSC’s actions.  Id.
Verizon contends that Core has not satisfied the standards for obtaining interlocutory review.  First, Verizon cites Pa. PUC v. The Peoples Natural Gas Company, Docket Nos. R-870593 and R-870667 (Order entered September 25, 1987), for the proposition that evidentiary rulings of a presiding officer generally are not subject to interlocutory review by the Commission.  Verizon notes that Core will have ample opportunity to challenge the ALJ’s Order, if necessary, on exceptions under the Commission’s normal review procedures.  According to Verizon, Core has provided no compelling reason for the Commission to find that this particular evidentiary ruling requires interlocutory review.  Verizon Brief at 1, 6. 
 Second, Verizon notes that the ALJ found the challenged testimony had no probative value and presents the danger of unfair prejudice to Verizon.  Verizon Brief at 5, citing Order Granting Motion to Strike at 1-2.  The Commission’s Regulation at 52 Pa. Code § 5.483(a) gives a presiding officer the power to exclude irrelevant, immaterial, and unduly repetitive evidence.  Citing Investigation of the Philadelphia Area Taxicab Self-Insurance Program, Docket No. I-880081 (Order entered December 22, 1989), Verizon argues that the Commission has consistently acknowledged that it is within the presiding officer’s purview to exclude irrelevant and immaterial evidence from the record.  Verizon urges the Commission to defer to the ALJ’s determination and decline to answer the question.  Verizon Brief at 7-8. 
Third, Verizon submits that Core has not shown that granting interlocutory review will prevent substantial prejudice or expedite the conduct of the proceeding.  In fact, Verizon contends that granting the Petition will delay this proceeding.  Verizon notes that Ms. Riley was scheduled to be deposed on February 6, 2009, but her deposition was cancelled after the ALJ issued the Order Granting Motion to Strike on January 29, 2009. Verizon implies that, if the Commission grants Core’s Petition, the deposition would need to be rescheduled and the hearings scheduled for March 10-12 would need to be delayed. Verizon Brief at 1, 6-7.  As stated previously, after the Parties filed their briefs on the Petition, the hearings scheduled for March 10-12 were cancelled and rescheduled for May 19-21, 2009.  
Disposition
Pursuant to 52 Pa. Code § 5.303(a), the Commission shall do one of the following with regard to a petition seeking interlocutory review and answer to a material question that has arisen during the course of a proceeding:
(1)   Continue, revoke or grant a stay of proceedings if necessary to protect the substantial rights of the parties.
(2)   Determine that the petition was improper and return the matter to the presiding officer.

(3) Decline to answer the question.

(4) Answer the question.
On consideration of the positions of the Parties, we will decline to answer the Material Question and return this matter to the Office of Administrative Law Judge (OALJ) for further proceedings.  First, we do not find that Core will be prejudiced by the ALJ’s ruling to such an extent that interlocutory review is warranted here.  Core’s only basis for claiming substantial prejudice is that the record will be “skewed” if the challenged evidence is excluded.  In our view, the Petition challenges a relatively routine evidentiary ruling by the ALJ.  Core has failed to demonstrate that the alleged error, and any prejudice flowing from that error, could not be satisfactorily cured during the normal Commission review process.
  
Second, Core has not demonstrated that granting the Petition would expedite the conduct of this proceeding.  To the contrary, Verizon persuasively argues that granting the Petition would delay the conduct of this proceeding. 

Finally, we note that Core’s Brief states “if the ALJ’s rationale is upheld, and Ms. Riley’s testimony is stricken because the Maryland PSC 271 letter ‘speaks for itself,’ then the testimony of [Verizon witnesses] Levine and Albert regarding that letter must be stricken.”  Core’s Brief at 7.  The record, however, does not demonstrate that Core moved to strike any portion of the testimony of Levine and Albert.  We will not exclude testimony by those witnesses based on statements in a brief to this Commission on a Petition for Interlocutory Review challenging the ALJ’s ruling excluding the testimony of a different witness.  
Conclusion



For the foregoing reasons, we will decline to answer the Material Question presented, deny the Petition and return the matter to the OALJ for further proceedings; THEREFORE,


IT IS ORDERED:


1.
That the Petition for Interlocutory Review and Answer to Material Question is denied, consistent with 52 Pa. Code § 5.303(a)(3).
2.
That this proceeding is hereby returned to the Office of Administrative Law Judge for further proceedings consistent with this Opinion and Order.







BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 12, 2009
ORDER ENTERED:  March 16, 2009
� 	In Pa. PUC v. The Peoples Natural Gas Company, supra, the Petitioner argued that interlocutory review would expedite the proceeding by obviating a remand if the ALJ's decision to strike were subsequently held erroneous upon our normal review. We stated at 7-8 “This tautological argument would apply to any and all rulings by a presiding officer to exclude evidence, and it does not by itself justify interlocutory review.”
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