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OPINION AND ORDER

BY THE COMMISSION:  



Before the Commission for consideration and disposition is the Motion to Request a Partial Further Extension of Time (Petition) filed by Norfolk Southern Railway Company (Norfolk Southern) on December 29, 2008.  No Response to the Petition has been filed. 



The Opinion and Order to which the Petition refers was initially entered on October 9, 1997, and subsequently was modified by Opinion and Orders entered on November 22, 1999, January 26, 2001, April 15, 2002, and October 31, 2007.
History of the Proceedings


This proceeding involves two consolidated proceedings at Docket Nos. C‑00913256 and A-00111016.  The Complaint at the C-docket was initiated on February 25, 1991.  The proceeding at the A-docket was initiated when Conrail filed an Application with the Commission on September 29, 1993, requesting approval for the abolition of thirty-one rail-highway crossings along its Enola Branch located in Lancaster County.



After preliminary proceedings, the Commission, per Opinion and Order entered on October 9, 1997, adopted the Recommended Decision of Administrative Law Judge (ALJ) Louis G. Cocheres, as modified.  A Stipulation of Settlement among the Parties subsequently was approved, consistent with the October 9, 1997 Opinion and Order.  As above noted, the October 9, 1997 Opinion and Order was modified by Opinion and Orders entered on November 22, 1999, January 26, 2001, April 15, 2002, and October 31, 2007.


The instant Petition was filed as outlined above.  In its Petition, Norfolk Southern is requesting an extension of time until September 30, 2009, for certain work to be performed on Crossing No. 16, at US Route 222 in Providence Township.
Discussion



We note that Section 1.15 of our Regulations, 52 Pa. Code § 1.15, confers upon us the authority and discretion to grant an extension of time.  Section 1.15 provides, in pertinent part, as follows:



§ 1.15.  Extensions of time and continuances


(a)
Extensions of time shall be governed by the following:




Except as otherwise provided by statute, whenever under this title or by order of the Commission, . . . an act is required or allowed to be done at or within a specified time, the time fixed or the period of time prescribed may, by the Commission, the presiding officer or other authorized person, for good cause be extended upon motion made before the expiration of the period originally prescribed or as previously extended.  Upon motion made after the expiration of the specified period, the act may be permitted to be done where reasonable grounds are shown for the failure to act. 



In our Order entered herein on October 31, 2007, Norfolk Southern was granted an extension of time to perform certain work originally outlined in our Order entered on October 9, 1997, as subsequently modified.  Specifically, Norfolk Southern was granted an extension of time until December 31, 2008, to remove the crossing structure at US Route 222 in Providence Township (Crossing No. 16) pursuant to Ordering Paragraph No. 92 found on page 61 of the 1997 Order.



In its Petition, Norfolk Southern avers that, since the entry of our 2007 Order, it has been working diligently with Providence Township, to which the property at the crossing was conveyed on July 28, 2008, and with Amtrak, whose electric transmission poles are located at the crossing, to effect the removal of the structure.  Petition at ¶ 3.


Norfolk Southern further avers that it has retained a contractor and performed all necessary preliminary work to have the crossing structure removed.
  However, as noted in the Notice to Proceed Letter, the removal work cannot begin until Amtrak has relocated its electric transmission poles.  Petition at ¶ 4.  Amtrak has recently informed Norfolk Southern that although the new poles and other material have been ordered, they will not be delivered until May of 2009.  Amtrak expects that its work to erect the structures and move the electric transmission wires will not be completed until mid-June of 2009.
  Petition at ¶ 5. 
On review of Norfolk Southern’s Petition, we find it to be meritorious.  We note that although Norfolk Southern has been working diligently with Providence Township and Amtrak on this project, it cannot start the bridge removal work until Amtrak’s transmission lines at the site are relocated.   Accordingly, the instant Petition will be granted, and the appropriate modification will be made to the appropriate Ordering Paragraph of our 1997 Order, pertaining to Crossing No. 16.
Conclusion



We have carefully reviewed the record as developed in this proceeding.  Premised upon our review, we find that Norfolk Southern’s Petition, requesting a time extension, is meritorious.  Accordingly, it will be granted.



As we have noted previously, due to the lengthy litigation which has characterized this proceeding, this project has been pending for far too long, putting the safety of the traveling public in jeopardy.  Accordingly, we encourage all Parties to work as expeditiously as possible to complete the project in a timely manner.  The Parties are to continue filing status reports every six months, as originally directed in our 2007 Order; THEREFORE, 



IT IS ORDERED:  



1.
That the Petition to Request a Partial Further Extension of Time filed by Norfolk Southern Railway Company on December 29, 2008, with reference to our Opinion and Order herein originally entered on October 9, 1997, as subsequently modified, is granted.  



2.
That our Opinion and Order herein originally entered on October 9, 1997, as subsequently modified, be further modified as outlined in the following Paragraph.

3.
That Ordering Paragraph No. 92 of our Opinion and Order herein originally entered on October 9, 1997, as subsequently modified, and referring to Crossing No. 16, be further modified to read as follows:

92.
That Norfolk Southern Railway Company, having agreed to do so, at its sole cost and expense, by September 30, 2009, furnish all materials and do all work necessary to remove the bridge substructure and superstructure to a point two (2) feet below the surrounding ground line, at to grade the embankments behind the structure to a two-to-one slope, and to grade, seed and mulch the areas thus disturbed to prevent soil erosion, all in a safe and satisfactory condition.


4.
That, in all other respects, our Opinion and Order herein originally entered on October 9, 1997, as subsequently modified, remains in full force and effect. 



5.
That the Pennsylvania Department of Transportation, the Townships of Bart, Martic and Sadsbury and Norfolk Southern Railway Company each continue to file status reports on the progress of this project, as originally outlined in our 2007 Order herein.  Said reports are to be filed with the Secretary of the Commission, with a copy to the Bureau of Transportation and Safety, Rail Division, every six months.








THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 12, 2009
ORDER ENTERED:  March 16, 2009
�     In our 2007 Order, the pertinent paragraph is Ordering Paragraph No. 13, found on pages 13-14 thereof.      


�     Norfolk Southern appended a “Notice to Proceed Letter” to the Petition as “Exhibit A.” 


�     Norfolk Southern attached a copy of a December 10, 2008 e-mail from Jason Maga of Amtrak to its Petition as “Exhibit B.”  The e-mail discusses the expected timeline for the project. 
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