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Before

Veronica A. Smith

Chief Administrative Law Judge

HISTORY OF THE PROCEEDINGS
On October 10, 2008, Trina E. Lindsay (Ms. Lindsay or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) which alleged that for an unspecified time, there was a foreign load issue at a previous address, 1747 Easton Road, West Grove, Pa., in which she filed a subsequent complaint against the landlord of the West Grove address and an inability to pay her utility bill.  In addition, Complainant has averred that her grandchildren live with her and her granddaughter has asthma which requires continued electrical utility service.  As relief, Complainant has requested “a grant to help me pay the balance” or a payment arrangement. 

On November 4, 2008, Respondent filed an Answer which included New Matter.  On December 2, 2008, Respondent filed a Motion for Judgment on the Pleadings which seeks dismissal of the Complaint pursuant to 66 Pa. C.S. § 1405(c), on the grounds that the Commission can not issue a payment arrangement when the customer is a participant of the Respondent’s Customer Assistance program (CAP).  In addition, the Commission does not have power to grant the requested relief, i.e., give grants to assist customers pay past due balance.  Complainant did not file a reply to Respondent’s New Matter or Motion for Judgment on the Pleadings.
  Therefore the factual allegations raised as New Matter may be deemed admitted. 52 Pa. Code § 5.63(b).

The matter was assigned to me by Motion Judge Assignment Notice dated December 31, 2008.  The Motion for Judgment on the Pleadings is ready for ruling.

FINDINGS OF FACT


1.
Complainant is Trina E. Lindsay, who currently resides at 2287 A. Pileggi Avenue, Apartment A, Warrington, PA 18976.


2.
Respondent is PECO Electric Utility Corporation, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

3.
On October 10, 2008, Complainant filed a formal Complaint against PECO which alleged an inability to pay her utility bill.  Complainant has also averred that for an unspecified time, there was a foreign load issue at a previous residence, 1747 Easton Road, West Grove, Pa.,  that her grandchildren live with her and her granddaughter has asthma which requires continued electrical utility service.

4.
As relief, Complainant requested “a grant to help me pay the balance” and a new payment arrangement. 

5.
On November 4, 2008, Respondent filed an Answer and New Matter which denied the material allegations of the Complaint.

6.
On December 2, 2008, Respondent filed a Motion for Judgment on the Pleadings which seeks dismissal of the Complaint pursuant to 66 Pa. C.S. § 1405(c) as the Complainant is not entitled to a Commission issued payment arrangement because the Complainant is a participant of Respondent’s Customer Assistance program (CAP).  Also, the Commission is without power to pay the customer’s past due balance.  

7. Complainant did not file a response to Respondent’s Answer or Motion for Judgment on the Pleadings.

8. 
Respondent does have Complainant as a rate payer at the service address of the alleged foreign load issue, 1747 Easton Rd., West Grove. New Matter ¶ 4. 
9.
PECO has a record of Complainant receiving service at 3588 Blair Mill Road, Apt. 218-K, Horsham between November 30, 1999 and March 1, 2007.  Answer ¶ 4.
10.
Complainant initiated service at the current address of 2287 Pilegi Rd., on March 3, 2007.  ¶ 4.

DISCUSSION



The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgment on the Pleadings. 52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter. 52 Pa. Code § 5.62(b).  Since the basis for the requests that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.



Since the time for filing an Answer to New Matter has run, the facts in Respondent’s New Matter may be deemed admitted,  52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.

In her Complaint, Ms. Lindsay alleges that that at an unspecified time she resided at 1747 Easton Road, West Grove, Pa. and that she experienced a problem with foreign load at that address.  She states that she filed a complaint against the landlord of the West Grove address but does not indicate with whom the complaint was filed.  Ms. Lindsay has stated that she is unable  to pay her utility bill.  In addition, Complainant has averred that her grandchildren live with her and her granddaughter has asthma which requires continued electrical utility service.  

The Commission allows the filing of Motions for Judgment on the Pleadings. 52 Pa. §5.102.  According to Chapter 5, section 5.102(d)(1) of the Commission’s Rules of Administrative Practice and Procedure those standards are:

(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
52 Pa. Code § 5.102(d)(1).   

In its Motion, PECO argues that the Complaint must be dismissed because Complainant participates in Respondent’s CAP program.  She also receives a discount on her electric service.  In addition, the Commission is without power to grant Complainant’s requested relief, i.e., giving her a grant to assist her paying past due billing amount.  Its Motion on the Pleadings contains a discussion of case law supporting Respondent’s argument that the Complainant’s claim for a lower payment arrangement as well as her request for the PUC to pay her past due balance, should be dismissed.  

The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§ 1401, et seq. applies to this proceeding and provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utilities Code reads as follows:

Customer Assistance Programs- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  

Section 1405(c), does not strip the Commission of jurisdiction, rather it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when a customer participates in the CAP program.

The General Assembly has made it clear that the Commission lacks the authority to establish payments arrangements for customers participating in CAP programs offered by public utilities.  Section 1403 of the Public Utility Code defines a CAP program as follows:

Customer assistance program.  A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


66 Pa.C.S. § 1403.  


Respondent has averred in its Answer and New Matter that Complainant has been a member of Respondent’s CAP program since she was re-enrolled on February 4, 2008.  She has received a 25% reduction in her rates on the first 500 kilowatt hours of electric service each month.  The discount received by a customer enrolled in Respondent’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403.  Respondent believes that consistent with section 1405 of the Act, the Commission is without authority to issue a payment arrangement on Ms. Lindsay’s account.  


Complainant also raises an issue regarding foreign load at a previous address.  Complaint states that she “filed a complaint against my landlord and moved.” Complaint ¶ 4.  PECO notes in its Answer that “it is unclear whether Complainant’s statements are an allegation against PECO.”  Complainant sets forth no requested relief with respect to a foreign load issue.  In addition, it is difficult to ascertain the time period involved in the foreign load matter.  Respondent states that it does not have a record of Ms. Lindsay being the ratepayer at the West Grove address. New Matter ¶ 4.   PECO states in its Answer that Complainant’s prior address for service from 1999 until she moved to her current address was 3588 Blair Mill Road, Apt. 218-K, Horsham, Pa.   Ms. Lindsay did not file any response to the New Matter raised by PECO.


I agree with the Respondent that it is unclear whether the Complainant is making an allegation against PECO regarding the issue of foreign load.  No specific relief is set forth in the complaint with respect to the matter of foreign load.  In addition, the failure of the Complainant to respond to the New Matter raises a question as to whether an issue of foreign load was intended to be raised as an issue in the complaint against the Respondent.


The Respondent’s Motion for Judgment on the Pleadings, which sought dismissal based upon the Complainant’s participation in its CAP program, will be granted with respect to the issue of the requested payment arrangement.  However, no preliminary objection regarding insufficient specificity was filed by Respondent with respect to the issue of foreign load.  The Respondent notes that it was not certain that an allegation was raised against PECO.  That uncertainty could have been addressed through the filing of a preliminary objection regarding insufficient specificity which would have provided Complainant with the opportunity to amend the complaint. 52 Pa. Code § 5.101(e).  In the absence of a preliminary objection, the complaint will be referred to hearing for the limited purpose of addressing the issue of foreign load.    
The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593, (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Cwmlth. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cwmlth. 1993). 
A hearing in this case is necessary as there is a question of fact regarding foreign load.
For the reasons stated above, Respondent’s Motion for Judgment on the Pleadings with respect to the issue of a payment arrangement is granted but is denied with regard to the matter of foreign load.  The complaint will be scheduled for a hearing.  Complainant is reminded that she has the burden of proving her allegation at a hearing. 66 Pa. C.S. § 332(a).
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of motions for judgment on the pleadings. 52 Pa. Code § 5.102

2.
A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa Code § 5.102(d)(1).



3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. 

§§ 1401, et seq. applies to this proceeding.



4.
Commission regulations provide for the filing of preliminary objections regarding insufficient specificity.  52 Pa. Code § 5.102(3)
           5.
The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.  

6.
A hearing in this matter is necessary.

ORDER

THEREFORE,

IT IS ORDERED:

1.
 That the Motion on the Pleadings, filed by PECO Energy Company seeking dismissal of the Complaint filed by Trina E. Lindsay at Docket No. C-2008-2068992 is granted with regard to the issue of Complainant’s request for a payment arrangement in accordance with the provisions of Chapter 14 of the Public Utility Code.

2. That the Formal Complaint filed by Trina E. Lindsay at Docket No.        C-2008-2068992 be scheduled for hearing on the limited issue of foreign load.
Dated:  February 27, 2009


_____________________________







Veronica A. Smith 







Chief Administrative Law Judge

� Pursuant to 52 Pa. Code §§ 5.63 and 5.102(b), Complainant’s answer to PECO’s New Matter and Motion were due within 20 days of service.  The 20th day was Monday, November 24, 2008. 
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