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history of the proceeding


On July 29, 2008, Larry Latham (Mr. Latham or Complainant) filed a formal Complaint (Complaint) against PPL Electric Utilities Corporation (PPL or Respondent) with the Pennsylvania Public Utility Commission (Commission) alleging that he had received notice that his utility service is being terminated and requesting a payment arrangement.  On September 8, 2008, Respondent filed an Answer denying the material allegations of the Complaint.



A Telephone Hearing Notice dated December 13, 2008, notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, January 27, 2009, at 2:00 p.m.  This case was assigned to me pursuant to 52 Pa. Code § 56.174.

On December 23, 2008, the copy of the Telephone Hearing Notice addressed to Mr. Latham was returned to the Commission by the United States Postal Service as undeliverable.  The Telephone Hearing Notice was mailed to 617 Oxford Street, Harrisburg, PA 17110, Mr. Latham’s mailing address as noted in the Formal Complaint Form.
On January 6, 2009, I tried to contact Mr. Latham by calling him at the daytime telephone number he had listed in his Complaint.  My call was picked up by an answering machine.  I left a voice message instructing Mr. Latham to call me as soon as possible with a new mailing address.  I also informed him of the time and date of the hearing.
Not having heard back from Mr. Latham, on January 23, 2009, I issued a Prehearing Order advising the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlements.  In addition, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advice of any change in telephone number at which they were to be contacted.  The Prehearing Order was mailed to 617 Oxford Street address, the only address on file for Mr. Latham.  The Prehearing Order has not been returned to the sender by the United States Postal Service.
The Initial Telephonic hearing convened as scheduled on January 27, 2009.  Ms. Kimberly G. Krupka, Esq. appeared representing PPL Electric Utilities Corporation and accompanied by one witness.  I attempted to contact Complainant at the (717) 343-XXXX telephone number he had provided for me.  My first call to this number rang unanswered before it was picked by an answering machine.  I left a voice message stating who I was, the reason for my call and that I would call back in approximately 15 minutes at which time, if Complainant remained unavailable, the hearing would proceed in his absence.  At approximately 2:20 p.m., I called the (717) 343-XXXX telephone number back.  This time the telephone was answered by a young woman who informed me that there was no one by the name of Larry Latham at the residence connected with that number.
I advised Ms. Krupka that I was unable to contact the Complainant and the hearing was held in his absence.  No witnesses were presented and no exhibits were admitted into the record.  Ms. Krupka moved for dismissal of this case on two grounds: (1) because Mr. Latham had failed to appear for the hearing and meet his burden of proof; and (2) because Complainant is no longer a customer of PPL and, therefore, no payment arrangement can be established on his behalf.  Respondent’s motion will be granted in the Ordering Paragraphs below.  The record closed at the conclusion of the hearing.

FINDINGS OF FACT
1. On July 29, 2008, Larry Latham filed a formal Complaint against PPL Electric Utilities Corporation alleging that he had received notice that his utility service is being terminated and requesting a payment arrangement.
2. A Telephone Hearing Notice dated December 13, 2008, notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, January 27, 2009, at 2:00 p.m.  
3. On December 23, 2008, the copy of the Telephone Hearing Notice addressed to Mr. Latham was returned to the Commission by the United States Postal Service as undeliverable.
  

4. The Telephone Hearing Notice was mailed to 617 Oxford Street, Harrisburg, PA 17110, Mr. Latham’s mailing address as noted in the Formal Complaint Form.

5. Complainant did not provide a different or new mailing address.

6.
A Prehearing Order dated January 23, 2009, advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlements.  In addition, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advice of any change in telephone number at which they were to be contacted.  

7.
The Prehearing Order was mailed to 617 Oxford Street address, the only address on file for Mr. Latham.

8.
The Prehearing Order was not returned by the United States Postal Service as undeliverable.

9.
The Initial Telephonic hearing convened as scheduled on January 27, 2009.  

10.
Complainant did not answer the telephone number designated to contact him for the hearing.

11.
Complainant did not settle or withdraw this Complaint prior to the scheduled hearing date or obtain a continuance.

DISCUSSION
In this formal Complaint, Complainant alleged that he had received notice that his utility service is being terminated and requesting a payment arrangement.  As the party seeking affirmative relief from the Commission, the burden of proof rests on the Complainant.  66 Pa. C.S. § 332(a).  

A Telephone Hearing Notice was mailed to Mr. Latham on December 13, 2008 at 617 Oxford Street, Harrisburg, PA 17110, Mr. Latham’s mailing address as noted in the Formal Complaint Form.  The Hearing Notice notified the parties that an Initial Telephone Hearing was scheduled for Tuesday, January 27, 2009, at 2:00 p.m.  On December 23, 2008, the copy of the Hearing Notice addressed to Mr. Latham was returned to the Commission by the United States Postal Service as undeliverable.  

On January 6, 2009, I tried to contact Mr. Latham by calling him at (717) 343-XXXX, the daytime telephone number he had listed in his Complaint.  My call was picked up by an answering machine.  I left a voice message instructing Mr. Latham to call me as soon as possible with a new mailing address.  I also informed him of the time and date of the hearing.

Not having heard back from Mr. Latham, on January 23, 2009, I issued a Prehearing Order which was mailed to 617 Oxford Street address, the only address on file for Mr. Latham.  The Prehearing Order advised the parties with respect to Commission procedure, requests for continuances, required numbers and marking of proposed exhibits, the need for attorney representation, subpoena procedures, discovery, and the Commission’s policy favoring settlements.  In addition, the Prehearing Order reminded the parties of the date and time of the scheduled hearing and of their responsibility to advice of any change in telephone number at which they were to be contacted.  The Prehearing Order has not been returned to the sender by the United States Postal Service.

The Initial Telephonic hearing convened as scheduled on January 27, 2009.  I attempted to contact Complainant at the (717) 343-XXXX telephone number he had provided for me.  My first call to this number rang unanswered before it was picked up by an answering machine.  I left a voice message stating who I was, the reason for my call and that I would call back in approximately 15 minutes at which time, if Complainant remained unavailable, the hearing would proceed in his absence.  At approximately 2:20 p.m., I called the (717) 343-XXXX telephone number back.  This time the telephone was answered by a young woman who informed me that there was no one by the name of Larry Latham at the residence connected with that number.   To date, there is no further information about Larry Latham regarding this Complaint.  
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).  In the present case, the Commission and the presiding officer took several steps and used different methods in order to afford Mr. Latham notice of the hearing and the opportunity to participate in it.  All the efforts were to no avail, as it appears that none of the contact information Mr. Latham provided in his Complaint is current or correct.
Once a complainant files a complaint with the Commission, he has a duty to report promptly to the Commission’s Secretary any change in address which occurs during the course of the proceeding.  Section 1.24 of the Commission’s Rules of Administrative Procedure states: 
(a) Individuals . An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication. A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.
52 Pa. Code § 1.24(a).  Mr. Latham failed in his duty to report any change of address in this proceeding.  

Complainant waived the opportunity to participate in the hearing by failing to report to the Commission’s Secretary a current address and telephone number where he could be reached.  Larry Latham had the burden of proof and failed to carry that burden.  

In addition, the Commission lacks the authority to grant the relief that Mr. Latham requested in his Complaint, i.e. a payment arrangement, since Mr. Latham is no longer a customer of PPL Electric Utilities Corporation.  See 66 Pa. C.S. § 1401 et seq; Jennifer Burns v. T. W. Phillips Gas and Oil Company, Docket No. F-02227438, Initial Decision of Special Agent Eranda Vero dated December 19, 2007, Final Order entered April 28, 2008.
For the reasons stated above, this case will be dismissed with prejudice.  
CONCLUSIONS OF LAW

1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. § 701.

2. As the Complainant, Larry Latham had the burden of proof and failed to carry that burden.  66 Pa. C.S. § 332(a).

3.
Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (Pa. Cmwlth. 1984).
4.
 Section 1.24(a) of the Commission’s Rules of Administrative Practice and Procedure requires that a change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.
5.
The Commission lacks the authority to establish a new payment arrangement for Complainant because she is no longer a customer of Respondent.  See 66 Pa. C.S. § 1401 et seq.

6.
Mr. Latham has failed to meet his burden of proving that he is entitled to the relief he was seeking from the Commission.
ORDER

THEREFORE,

IT IS ORDERED:



1.
That the motion of PPL Electric Utilities Corporation to dismiss the formal Complaint of Larry Latham at Docket No. C-2008-2057732 is granted.
2.
That the complaint filed by Larry Latham against PPL Electric Utilities Corporation at Docket No. C-2008-2057732 is dismissed with prejudice for failure to prosecute.



3.
That the Secretary’s Bureau should mark this matter closed.

Date:  February 26, 2009




________________________









Eranda Vero









Special Agent

� The Respondent was served with the Complaint on August 19, 2008.


� The envelope of the Hearing Notice was stamped “Return to Sender.  Attempted – Not Known.  Unable to Forward.”


� Prior to the hearing, I confirmed with the Respondent’s attorney the delivery and the receipt of my Prehearing Order.   
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