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HISTORY OF THE PROCEEDING

On January 13, 2009, Gail Grant (complainant) filed a formal Complaint (Complaint) against PECO Energy Company (respondent) with the Pennsylvania Public Utility Commission (Commission), Docket Number C-2008-2084233.  The Complaint alleges that respondent removed a number of trees at its substation located at the intersection of Route 1 and Lansdowne Avenue.

The Complaint was served on respondent on January 14, 2009.

On February 9, 2009, respondent filed and served its Answer and New Matter (Answer) denying complainant’s standing.

Also on February 9, 2009, respondent filed and served a Preliminary Objection (Preliminary Objection) to the Complaint, endorsed with a Notice To Plead.

On February 19, 2009, complainant filed and served an answer (Reply) to respondent’s New Matter.
An answer to respondent’s Preliminary Objection was due not later than February 23, 2009.  52 Pa.Code §§5.101(f)(1), 1.12(a), 1.56(a)(1) and (b).
By Motion Judge Assignment Notice dated February 25, 2009, I was assigned the case for purposes of ruling on respondent’s Preliminary Objection.

Complainant did not timely respond to respondent’s Preliminary Objection.

Respondent’s Preliminary Objection is procedurally ready to be ruled upon.

FINDINGS OF FACT

1.
On January 13, 2009, complainant filed a Complaint against respondent with the Commission.

2.
The Complaint alleged that respondent removed a number of trees at its substation located at the intersection of Route 1 and Lansdowne Avenue.
3.
On February 9, 2009, respondent filed its Answer, stating, among other things, that complainant’s residence is “located a mile away” from the subject substation.
4.
Also on February 9, 2009, respondent filed its Preliminary Objection, endorsed with a Notice To Plead.

5.
On February 19, 2009, complainant filed her Reply to respondent’s New matter, admitting that “[c]omplainant’s house is ½ mile away from the substation”.

6.
Complainant did not timely respond to respondent’s Preliminary Objection.
DISCUSSION
Respondent’s Preliminary Objection will be granted and the Complaint dismissed.

Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.  It is a concept utilized to determine if a party is sufficiently affected so as to insure that a justiciable controversy is presented.  The requirement of standing is satisfied if it can be said that the party has a legally protectible and tangible interest at stake.  Black’s Law Dictionary 1260 (5th Ed. 1979).

In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.  Wm. Penn Parking Garage v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1975).

The question of a party’s standing does not, however, involve a question of jurisdiction.  Jones Memorial Baptist Church v. Brackeen, 416 Pa. 599, 207 A.2d 861 (1965), Beers v. Unemployment Compensation Bd. Of Review, 534 Pa. 605, 633 A.2d 1158 (1993).  Therefore, the question of a party’s standing may not be raised sua sponte.  Statewide Building Maintenance v. Pa. Convention Center Auth., 160 Pa.Cmwlth. 544, 635 A.2d 691 (1993), In Re Estate Of Schram, 696 A.2d l206 (Pa.Cmwlth. 1997).  Consequently, a party may waive its opportunity to contest the standing of another party by not raising the issue in a timely manner.  Statewide Building Maintenance v. Pa. Convention Center Auth., 160 Pa.Cmwlth. 544, 635 A.2d 691 (1993), SCRUB v. Zoning Bd. Of Adjustment, 682 A.2d l (Pa.Cmwlth. 1996), In Re Estate Of Schram, 696 A.2d 1206 (Pa.Cmwlth. 1997).

To determine if a party has standing, the Commission has adopted the criteria used in Pennsylvania civil law practice.  Courier Express, Inc. v. F. L. Shaffer Company. Inc., Docket Number C-892462 (Order dated April 11, 1990).

Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.  That is, the “interest must have substance - - there must be some discernible adverse effect to some interest other than the abstract interest of all citizens in having others comply with the law.”  That an interest be direct requires that an aggrieved party “must show causation of the harm to his interest by the matter of which he complains.”  To find an immediate interest, we examine “the nature of the causal connection between the action complained of and the injury to the person challenging it.”  Wm. Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 195 - 97, 346 A.2d 269, 281 - 83 (1975); 1000 Grandview Ass’n v. Mt. Washington Assoc., 290 Pa.Super. 365, 367, 434 A.2d 796, 797 (1981); In Re Francis Edward McGillick Foundation, 537 Pa. 194, 199, 642 A.2d 467, 469 (1994).
In the instant case complainant, who by her own admission resides ½ mile away from the subject substation and merely drives by it on occasion, has no legally substantial interest in what respondent does on its own property.
  That is, complainant suffers no discernable adverse effect other than the abstract interest of all citizens in having others comply with the law.  An upset to complainant’s aesthetic sensibilities is not sufficient to confer standing.
The Commission is granted discretion to “dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa.C.S.A. §703(b).  A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law, the Commission need not hold a hearing.  Lehigh Valley Power Comm’n v. Pa. Public Utility Comm’n, 128 Pa.Cmwlth. 259, 563 A.2d 548 (1989), Edan Transportation Corp. v. Pa. Public Utility Comm’n, 154 Pa.Cmwlth. 21, 623 A.2d 6 (1993).  This case does not involve disputed questions of fact.  The question presented is one of law only.  A hearing in this case is not necessary.  A hearing would be a fruitless exercise.

CONCLUSIONS OF LAW

1.
Standing means that a party has a sufficient stake in an otherwise justiciable controversy to obtain a judicial resolution of that controversy.
2.
In determining a question of standing, it is assumed that the action complained of is in fact contrary to some rule of law, but the question is whether the plaintiff is the proper person to challenge the alleged illegality.
3.
The question of a party’s standing does not involve a question of jurisdiction.

4.
The question of a party’s standing may not be raised sua sponte.

5.
A party may waive its opportunity to contest the standing of another party by not raising the issue in a timely manner.

6.
To determine if a party has standing, the Commission has adopted the criteria used in Pennsylvania civil law practice.

7.
Standing requires that an aggrieved party have an interest which is substantial, direct, and immediate.

8.
To have a legally substantial interest a complainant must suffer a discernable adverse effect other than the abstract interest of all citizens in having others comply with the law.
9.
In the instant case complainant has no legally substantial interest.

10.
The Commission is granted discretion to dismiss any complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.

11.
A hearing is necessary only to resolve disputed questions of fact, and when the question presented is one of law only, the Commission need not hold a hearing.

12.
This case does not involve disputed questions of fact, but rather a question of law only.

13.
A hearing is not necessary in this case.

ORDER

THEREFORE,

IT IS ORDERED:

1.
That the Preliminary Objection filed by PECO Energy Company in the above-captioned case on February 9, 2009, is granted.

2.
That the Complaint filed with the Pennsylvania Public Utility Commission on January 13, 2009 by Gail Grant, Docket Number C-2008-2084233, is dismissed.
3.
That the record at Docket Number C-2008-2084233 be marked closed.
Date:     March 2, 2009   






            









Wayne L. Weismandel







Administrative Law Judge

�	Complainant did not respond to respondent’s Preliminary Objection at all.


�	Photographs attached to the Complaint show that the trees that were cut down were inside respondent’s fence, on respondent’s substation property.





PAGE  
6

