BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PPL Electric Utilities Corporation
:

Filed Pursuant to 52 Pa. Code Chapter 57, 
:

A-2009-2082652

Subchapter G, for Approval of the Siting and
:

Construction of the Pennsylvania Portion of
:

The Proposed Susquehanna-Roseland 500 kV 
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties,
:

Pennsylvania
:

Petition of PPL Electric Utilities Corporation
:

For A Finding That A Building To Shelter
:

A-2009-2082832

Equipment At The 500-230 kV Substation To
:

Be Constructed In The Borough of Blakely,
:

Lackawanna County, Pennsylvania is
:

Reasonably Necessary For the Convenience
:

Or Welfare Of the Public
:

Application of PPL Electric Utilities Corporation 
:

Under 15 Pa. C.S. §§1511(c) for a Finding and
:

Determination That The Service To Be Furnished
:

By The Applicant Through Its Proposed Exercise 
:

Of The Power Of Eminent Domain To Acquire
:

A Right-Of-Way And Easement Over And Across
:

The Lands Of The Property Owners Listed Below
:

For The Proposed Susquehanna-Roseland 500 kV
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties, 
:

Pennsylvania Is Necessary or Proper For The
:

Service, Accommodation, Convenience Or
:

Safety Of The Public:
:
Chaudari Family Limited Partnership, David
:
A-2009-2088297

Murphy, and Marguerite T. Kranick
:

HaRa Corporation in Middle
:

A-2009-2088337

Max Bohleman
:

A-2009-2088331

Richard Coccodrilli, Jr., Jeffrey J.
:

A-2009-2088327

Coccodrilli, Ryan T. Coccodrilli, and
:

Joseph Williams
:

D&L Realty Company
:
A-2009-2088340

Kenneth Powell and Linda Powell 
:

A-2009-2088359

Rudolph Saporito and Maria Saporito
:

A-2009-2088312

David Murphy
:

A-2009-2088360

INITIAL DECISION

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 6, 2009, PPL Electric Utilities Corporation (PPL Electric or Company) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties.  In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



Pursuant to a request from the Office of Consumer Advocate (OCA) and a letter from Representative John J. Siptroth, 189th Legislative District, to the Commission’s Director of Legislative Affairs, two public input hearings have been scheduled to be held on March 20, 2009, in the Saw Creek Estates area.  By Order issued February 25, 2009, the Company was directed to arrange for publication of advertisements in two newspapers of general circulation once per week for two consecutive weeks prior to the date of the public input hearing.



Notices of appearance were filed by the OCA and the Commission’s Office of Trial Staff.  Petitions to intervene were filed by the Winona Lake Property Owners Association, UGI Utilities, Inc. (UGI), Pennsylvania American Water Company (PAWC), Exelon Generation (Exelon), the PP&L Industrial Customer Alliance (PPLICA), and attorney Donna Davis.  Protests were filed by the Energy Conservation Council (ECC), the Saw Creek Estates Community Association (SCECA) and approximately 570 individuals.



Prehearing memoranda were not required but were appreciated by the presiding officer after being filed by PPL Electric, OCA, OTS, UGI, Exelon, PPLICA, and the ECC.  



The prehearing conference was held as scheduled on March 6, 2009.  PPL Electric was represented by David B. MacGregor, Esq., Paul E. Russell, Esq., John H. Isom, Esq., Andrew S. Tubbs, Esq., and Christopher T. Wright, Esq; OTS was represented by Charles Daniel Shields, Esq.; OCA was represented by Dianne E. Dusman, Esq., and Darryl Lawrence, Esq.; ECC was represented by Edmund J. Berger, Esq., and Wil Burns, Esq.; SCECA was represented by Paul M. Schmidt, Esq.; PPLICA was represented by Shelby A. Linton-Keddie, Esq.; UGI was represented by Kent D. Murphy, Esq.; Exelon was represented by Denise Foster, Esq.; PAWC was represented by Susan Simms Marsh, Esq.  No individual protestant attended the prehearing conference.  



A stack of approximately 509
 individual protests purportedly from residents of the Saw Creek Estates community were filed with the Commission’s Secretary on Friday, February 27, 2009, on a form provided by OCA and delivered to the Secretary by OCA.  A significant number were deficient and will be dismissed in this Initial Decision.  The remaining will be sent a scheduling order which will require them to choose a level of participation in the proceeding and respond in writing by a date certain.

FINDINGS OF FACT



1.
On January 6, 2009, PPL Electric Utilities Corporation (PPL Electric or Company) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties. 



2.
In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



3.
On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



4.
On February 27, 2009, approximately 570 sheets of paper labeled “Protest” were filed with the Commission’s Secretary.



5.
The form was disseminated by the Office of Consumer Advocate.



6.
The form provided a space for a name, address, and reason for protest.



7.
Commission regulations require specific information for a protest to be valid.



8.
One hundred twenty-one (121) of the filed “protests” did not provide the information required.

DISCUSSION



The purpose of pleadings in a case is to set forth a “road map” which the rest of the litigation follows.  The application states that the Company wants approval for something, here to site a transmission line, and that the law requires it to meet a set number of requirements in order to get the approval.  



A formal protest in an application case is the protestant averring that he or she has a right to point out that there is a problem with the application and that the protestant will point out what it is.  It is a document which informs the applicant and the other parties, as well as the Commission, which issues it will address, and where the legal deficiencies are in the Application.  



A party must establish that he or she has standing to maintain the action.  A person must be aggrieved in some way, by establishing that he or she has a substantial, direct and immediate interest in the claim sought to be litigated.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974).  

A ‘substantial’ interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An ‘immediate’ interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it . . . . South Whitehall Township Police Service v. South Whitehall Township, 521 Pa. 82, 86-87, 555 A.2d 793, 795 (1989)(citations omitted).  Bergdoll, et al. v. Kane, et al., 557 Pa. 72, 731 A.2d 1261, 1268 (1999).    


Each individual is required to provide an address:

§ 1.27.  Notice of Appearance or withdrawal


(a)  Individuals.  An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.

* * *


In addition, each person must comply with the regulation regarding the content of a protest:
§ 5.52. Content of a protest to an application.

 (a)  Form. A protest to an application must: 

   (1)  Set out clearly and concisely the facts from which the alleged interest or right of the protestant can be determined. 

   (2)  State the grounds of the protest. 

   (3)  Set forth the facts establishing the protestant’s standing to protest. 

 (b)  Motor carrier. Protests in motor carrier cases must conform with §  3.381(c)(1) (relating to applications for transportation of property and persons). 

 (c)  Filing and service. A protest shall be filed with the Secretary and served upon the applicant or the applicant’s attorney, if any.
52 Pa. Code § 5.52.



To be compliant on its face, a protest must include:  (1) a name and address; (2) facts to support a finding that the protestant has an interest in this case which is legally recognizable; and (3) the grounds upon which the protest is based.  



This form only asks for two of the three factors required by the regulation:  name and address, and grounds upon which the protest is based.  A few protestants did a very nice job of supplementing the form with their own words and filed a complete protest.  The rest fall into two categories:  the 388 who gave me a name, address and reason to protest, and the 121 who did not.
  



It is understandable that the majority of the individuals filling out the preprinted form would not seek a copy of the Commission’s regulations to determine if the form is sufficient.  They will not be penalized for the failings of a form that they had no reason to question.  The individuals who have provided a name, address and reason for the protest will not be dismissed.  



However, failure to provide either a name and address or a reason to protest the application is a glaring deficiency which results in the inability to contact the protestant or for the applicant to respond to the protest.  These deficiencies are fatal to the protests.



I note that this stack of forms labeled “protest” appeared in my inbox on Monday, March 2, 2009, after they were filed on the last day for filing protests, Friday, February 27, 2009.  Some of these forms are dated as early as February 2nd, but they were not filed until the very last minute.  If they had been received earlier, I would have contacted those persons for whom I had addresses and given them an opportunity to make the necessary corrections as I had done with several others which had been filed separately.  Now, however, the time for filing protests has run, and it is too late to amend the deficient protests.  Those protests will be dismissed as formal protests and placed in the informal protest file kept in the Secretary’s Bureau. 



The remainder will be directed to indicate their level of involvement by separate order.   



It is important to note that any individual, even those dismissed here, may testify at the public input hearings scheduled in this matter.  In addition, they may be represented by not only the OCA but their own homeowners’ association, which is a party to this case.  

CONCLUSIONS OF LAW



1.
A party must establish that he or she has standing to maintain the action.  A person must be aggrieved in some way, by establishing that he or she has a substantial, direct and immediate interest in the claim sought to be litigated.  William Penn Parking Garage, Inc. v. City of Pittsburgh, 464 Pa. 168, 346 A.2d 269 (1974).  



2.
An individual appearing without legal representation before the Commission or a presiding officer shall file with the Secretary an address for service of a notice or other written communication.  A change in address which occurs during the course of the proceeding shall be reported to the Secretary promptly.  52 Pa. Code § 1.27.



3.
To be compliant on its face, a protest must include:  (1) a name and address; (2) facts to support a finding that the protestant has an interest in this case which is legally recognizable; and (3) the grounds upon which the protest is based.  52 Pa. Code 

§ 5.52.



4.
Failure to provide a name and address and a reason for protesting is sufficient cause to dismiss the protest.

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the following protests are dismissed for failure to provide an address:

Porfidio Alicea, Ellen and Alvin Andes, Carolyn Arnell, Joseph Avanzato, Marianne and Bruce Brandli, Antiano Bubbico, Thomas C. and Grezel N. Campbell, Thomas L. Carmody, Eda D. Dalfol, Nilo Dalfol, Marie D’Esposito, Victor Estevez, Rina Fabrico, Dr. Philip F. Frezzo, Preston Fucci
, Sylvia Gustafson, Vincent Hom, Ken Keppel, Jacque Labyl, Elizabeth Lista, Russell Lombardo, William Lopes, Debbie Lu, Denise Matias, Angelina May, Francis P. McCarthy, Randy McNair, Jay Mutter, Noli A. Penunia, John C. Pierce, Margo Praylow, Tania Rodriguez, William Romano, Denise E. Shaw, Hugh and Susan Scullis, Maureen St. Hill, Carlos Torres, Iris J. Trimble, Linda and Bill Valentino, Daniel Vadmer, Wayne Woolf, Helen L. Wells.



2.
That the following protests are dismissed for failure to provide a reason for protesting:

Zynis Andrzej, Wojciech Cebula, Joseph Clampet, Kathlen A. Connell, D&C Realty Co., Lisa L. Fitzgerald, Paul and Christina Francipani, Dean Halbohn Sr., Margaret and John Heaton, Rose Hinto, L. Keogh, Mr. and Mrs. Z. Krawczyk, Bernard Kuhn, Patricia Laurelli, Vera Lee, Jennifer Ludweg, Suzanne Mark, Michael Mauro, Teresa McCaskie, James J. McLaughlin, Richard F. Montelbano, Israel Morales, Guiseppe Morisi, Joseph Olan, Adedolafo Oyefeso, Bruno Pandolfi, Josephin Pandolfi, Chetan Patel, Nataly Pisariony, Edward Prittkin, Margaret Puccerella, John Raido, John S. Reed, Bonnie M. Reid, Cynthia Reid, Martene Salarno, Lisantro Santiago, Jane E. Selinske, Renu Shah, John Shanahan, Shyquar Simpson, Nathan Snyder, Anexandran Tbach, Alberta Tsolu, Ken Veneski.



3.
That the following protests are dismissed for failure to provide an address or a reason for protesting:

Elba and Paul Alicea, William C. Baumann, Leonid and Lyudmila Berlinkov, Faye Brod, By Batarl, Francis Joseph Cataldi, Mariella Coleman
, Anthony Chiaramonti, Miguel R. Cury, Lakesia Durant, Niobe Durant, Tanya Durant, Nicola Fiore, Andi Flynn, Preston J. Fucci, Roseann Gansel, Robert M. Hausler, Jennifer Jones, Jo Kanai, Shizuko Kanai, Arthur Karten, Beverly Karten
, Nasreen Khan, Suzahnna McGee, Robert Palmer, Torrence K. Peck, Rafael Sardny, Charles Schwalm, Thomas Shaw, Elizabeth and Seth Sepesy, Joseph Yuscavage, Will Zozulya.



4.
The five documents which do not bear a name or are unreadable are dismissed.  



5.
That all protests listed above as dismissed be placed in the Commission’s informal comment file in the Secretary’s Bureau.  

Dated:
March 10, 2009



______________________________








Susan D. Colwell








Administrative law judge
	�OCA used the number “570” in its prehearing memo, but my stack did not amount to that number.  After discarding duplicates, my count was 509.  


	� There were a number of protestants who filed more than one protest.  The duplicates were discarded.  


	� Preston Fucci is listed as a “standing” resident for the Energy Conservation Council, which may still represent his interests.


	� Mariella Coleman is listed as a “standing” resident for the Energy Conservation Council, which may still represent her interests.


	� Arthur and Beverly Karten had already perfected protests in this case, and those protests are still valid.  Even if they had provided adequate information here, they would only be allowed one protest each.
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