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C-00004371

v.
Reading, Blue Mountain &
Northern Railroad Company 


OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Petition to Appeal Secretarial Letter (Petition) filed by the Borough of Gilberton (Borough) on July 28, 2008, relative to the above-captioned proceeding.  The Secretarial Letter to which the Petition refers was issued on July 18, 2008.  On August 13, 2008, Reading, Blue Mountain & Northern Railroad Company (Railroad) filed a Reply to the Petition.

History of Proceeding


This matter commenced on October 31, 2000, when the Borough filed a Formal Complaint which alleged that the Railroad had failed to maintain adequate, safe and reasonable facilities in that it had: (1) allowed a portion of its retaining (cribbing) wall within the Borough to become dilapidated and overgrown with fairly large trees; and (2) not properly repaired the asphalt surface of an at-grade rail-highway crossing in the Borough.


After preliminary proceedings, the Recommended Decision of Administrative Law Judge (ALJ) Debra Paist was issued on April 4, 2003.  By Order entered on June 18, 2003, the Commission adopted the Recommended Decision of ALJ Paist as its action.


By Secretarial Letter issued herein on July 18, 2008, the Commission informed the parties that a final inspection had been completed on July 11, 2008, and that it revealed that all outstanding matters have been satisfied.  Accordingly, the Secretarial Letter also declared that the case was closed.


On July 28, 2008, the Borough filed the instant Petition with reference to our July 18, 2008 Secretarial Letter, requesting that the matter be kept open pending the completion of certain work.  The Railroad filed a Reply to the Borough’s Petition.

Discussion


Section 5.44(a) of the Commission’s Rules of Administrative Practice and Procedure, 52 Pa. Code § 5.44(a), provides that:
Unless otherwise provided in this part, actions taken by a subordinate officer, other than a hearing officer, under authority delegated by the Commission may be appealed to the Commission by filing a petition within 10 days after service of notice of the action, unless a different time period is specified in this chapter or in the act.
Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsyl​vania PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  Additionally, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding. 



In our Order entered herein on June 18, 2003, in Paragraph 4 thereof, we directed as follows: 
4.
 That the Reading, Blue Mountain and Northern Railroad Company shall, within 180 days of the entry date of the Pennsylvania Public Utility Commission's order at Docket No. C-00004371, replace missing or decayed timbers in its retaining wall bordering Railroad Street in the Borough of Gilberton and notify the Borough of Gilberton, the Bureau of Transportation and Safety of the Pennsylvania Public Utility Commission, and the Secretary of the Pennsylvania Public Utility Commission in writing that it has completed the replacement.

Order at 2.
In its Petition, the Borough refers to the above-recounted Paragraph and claims that, although other parts of the Order of June 18, 2003, have been complied with, no work whatsoever has been done with regard to the retaining wall, also know as cribbing.  Petition at ¶¶ 3, 4.  Accordingly, argues the Borough, the instant case should not be considered closed until the mandated work on the cribbing has been satisfactorily completed.  Petition at ¶¶ 5, 6.

In response, the Railroad contends that the relevant wall has been stable since well prior to the entry of the Commission June 18, 2003 Order and that it presents no danger to either the Railroad or to the public.  Accordingly, argues the Railroad, the Borough has no reasonable basis for requesting that the Commission reverse its finding, as contained in its July 18, 2008 Secretarial Letter, that because “all work has been completed, the case be closed.”  Railroad’s Reply at ¶¶ 24, 25. 

  On review of the Petition, we find it to be meritorious.  As quoted above, the Railroad was directed to replace missing or decayed timbers in its retaining wall bordering Railroad Street in the Borough per our Order of June 18, 2003.  Accordingly, we believe that the Borough has a right to have that work completed.    Our Bureau of Transportation and Safety (BTS) is equipped to monitor this matter until the work is completed properly.  Accordingly, the proper course at this point is for us to transfer the instant proceeding to BTS, Rail Division, for resolution of the above-outlined issue; THEREFORE,


IT IS ORDERED:  


1.
That the Petition to Appeal Secretarial Letter issued July 18, 2008, filed by the Borough of Gilberton, is granted to the extent consistent with this Opinion and Order.



2.
That this proceeding is transferred to our Bureau of Transportation and Safety, Rail Division, for resolution of the above-outlined issues.  







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 12, 2009
ORDER ENTERED:  March 16, 2009





