BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

New Fizon Catering Inc.
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:


v.
:
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:
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:

INITIAL DECISION

Before

Marlane R. Chestnut

Administrative Law Judge

HISTORY OF THE PROCEEDING



On September 10, 2008, New Fizon Catering, Inc. (complainant or New Fizon) filed a formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (respondent or PECO).  This Complaint, alleging a billing dispute, was docketed at Docket No. C-2008-2065498.  


On October 15, 2008 respondent PECO filed an Answer which denied the material averments of the Complaint.  Attached to the Answer were printouts from the Pennsylvania Department of State, Corporation Bureau, regarding Argento’s Pizza & Spaghetti House (Exh. A), 1976 Pizza Corp. (Exh. B) and New Fizon Catering, Inc. (Exh. C), and an account history (Exh. D). 


By Hearing Notice dated November 10, 2008, the matter was assigned to me and a hearing was scheduled for January 29, 2009.  On November 13, 2008, I issued a Prehearing Order which directed the parties to comply with various procedural directives.  That Prehearing order specifically directed complainant, a corporate entity, to have an attorney enter a notice of appearance on or before January 5, 2009.



On December 8, 2008, complainant filed another Complaint with the Commission.  This Complaint, which was docketed at Docket No. C-2008-2079076, also named PECO as the respondent, and was obviously addressed to the billing dispute that was the subject of the prior Complaint. 



Although the Complaints had not been consolidated, by Hearing Notice dated December 19, 2008, this Complaint was also assigned to me and the hearing scheduled for the same date, time and location as the hearing scheduled at Docket No. C-2008-2065498.



On January 5, 2009, respondent PECO filed an Answer which denied the material averments of the Complaint at Docket No. C-2008-2079076.  Attached to the Answer were the Complaint and filing documents related to the Complaint at Docket No. C-2008-2065498 (Exh. A), my November 13, 2008 Prehearing Order (Exh. B), the Corporation Bureau printouts (Exhs. C, D, and E), an account statement (Exh. F), a BCS (the Commission’s Bureau of Consumer Services) Decision Report at #002346019 dated April 23, 2008 which completely rejected complainant’s position that it was not liable for the account balance (Exh. G), a BCS Decision Report at #002440845 dated September 10, 2008, which noted that the matter had been previously addressed (Exh. H), and a BCS Decision Report at #002479156 dated December 12, 2008 which refused to accept the informal complaint (Exh. I).



Separately, on January 5, 2009, respondent PECO also filed a Motion to Consolidate and Dismiss (Motion), in which PECO requested that the Complaints be consolidated pursuant to 52 Pa. Code §5.81, and then dismissed for failure to comply with my November 13, 2008 Prehearing Order.  Complainant’s answer to PECO’s Motion was due not later than January 28, 2009.  52 Pa.Code §§5.101(f)(1), 1.56(a)(1), 1.12(a).  


On January 20, 2009, by Order Consolidating Complaints and Continuing Hearing (January 20, 2009 Order), I consolidated the Complaints and continued the hearing pending consideration of the Motion.


As of the date of this Initial Decision, complainant New Fizon has not filed a response to the Motion, nor has it had an attorney file an appearance as required by my November 13, 2008 Prehearing Order.



As discussed in more detail below, consistent with well-established Commission precedent, the Complaints at Docket Nos. C-2008-2065498 and C-2008-2079076 will be dismissed for failure to be represented by an attorney in an adversarial proceeding as well as for failure to comply with the November 13, 2008 Prehearing Order.
FINDINGS OF FACT

1.
On September 10, 2008, New Fizon filed a formal Complaint against PECO alleging a billing dispute at Docket No. C-2008-2065498.  

2.
New Fizon Catering, Inc. is registered as a corporation with the Pennsylvania Department of State, Corporation Bureau.

3.
PECO Filed an Answer to the Complaint at Docket No. C-2008-2065498 on October 15, 2008.
4.
By Prehearing Order dated November 13, 2008, I directed complainant, which pursuant to 52 Pa. Code §1.21-1.23 must be represented by counsel, to have an attorney licensed to practice in Pennsylvania file a notice of appearance on or before January 5, 2009.

5.
On December 8, 2008, New Fizon filed a second formal Complaint at Docket No. C-2008-2079076 against PECO.  The subject of this Complaint is the same billing dispute that is the subject of the Complaint filed at Docket No. C-2008-2065498.
6.
Both Complaints were assigned to me and scheduled for hearing on January 29, 2009.

7.
PECO Filed an Answer to the Complaint at Docket No. C-2008-2079076 on January 5, 2009.

8.
Also on January 5, 2009, PECO filed a Motion to Consolidate and Dismiss (Motion), in which PECO requested that the Complaints be consolidated pursuant to 52 Pa. Code §5.81, and then dismissed for failure to comply with my November 13, 2008 Prehearing Order.  Pursuant to 52 Pa. Code §§5.101(f)(1), 1.56(a)(1) and 1.12(a), complainant’s answer to PECO’s Motion was due not later than January 28, 2009.  

9.
No response to the Motion was filed with the Commission or served on me.  No notice of appearance was filed with the Commission or served on me in compliance with the Prehearing Order.  
DISCUSSION
The regulations promulgated by the Commission require that corporate entities be represented by counsel.  52 Pa. Code §1.21-§1.23; In Re: Checker Cab, 49 Pa. PUC 159, 160 (1975) (Pleadings must be filed by an attorney in good standing to practice before a Court of record of the Commonwealth of Pennsylvania.  Letter from manager filed as response to order to show cause rejected.); Moore v. I. Berman and Cross, Inc., 49 Pa. PUC 427, 428 (1975) (Officer cannot appear on behalf of corporation).  See also, Shortz v. Farrell, 327 Pa. 81, 193 A.20 (1937); Franconia Mennonite Conference v. Verizon Pennsylvania Inc., Docket No. C-20029008, Commission Final Order entered June 6, 2003.
As explained by the Commission in Rock Street Realty v. PPL Gas Utilities Corp, Docket No. C-20078194, Commission Opinion and Order entered July 18, 2008, while a complaint may be filed by an unrepresented corporation, the proceeding becomes adversarial upon the filing of the utility’s answer and the representation obligation becomes effective.


This is an adversarial proceeding.  Complainant New Fizon, as a corporate entity, is required to be represented by counsel.  No attorney was listed on the Complaint, nor had one entered an appearance in compliance with my order.  Complainant obviously was aware of this requirement – not only is it contained within the Commission regulations at 52 Pa. Code §1.21-§1.23, it was expressly set out in my November 13, 2008 Prehearing Order as well as the Hearing Notices dated November 10 and December 19, 2008.
  Sanctions for the failure of complainants to comply with such orders include dismissal of the complaint, either at or prior to hearing.  Treffinger v.  PPL Electric Utilities Corp. Docket No. C-20027978, Commission Opinion and Order entered March 3, 2003.

Therefore, the Complaints at Docket Nos. C-2008-2065498 and C-2008-2079076 will be dismissed for failure to be represented by an attorney as required by the Commission’s regulations as well as for failure to comply with my November 13, 2008 Prehearing Order.
CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the parties and subject matter of this case.

2.
The Commission’s regulations require that “persons” (other than individuals) be represented by an attorney in “adversarial proceedings.”  A “person” includes a corporation. 

3.
This proceeding became an “adversarial proceeding” at the time the Answers were filed.

4.
Complainant, a corporation, was required to be represented by an attorney once this case became an adversarial proceeding.



5.
By failing to comply with the November 13, 2008 Prehearing Order, complainant has engaged in conduct which is ground for sanctions pursuant to 52 Pa. Code §1.26.  

6.
Dismissal of the Complaints in this case is warranted for the complainant’s failure to comply with the Commission’s regulations regarding attorney representation and for the complainant‘s failure to comply with my order.

THEREFORE,

IT IS ORDERED:

1.
That the Motion to Consolidate and Dismiss filed by respondent PECO Energy Company is granted;
2.
That the Complaints filed with the Pennsylvania Public Utility Commission on September 10, 2008 and December 8, 2008 by New Fizon Catering Inc. at Docket Nos. C-2008-2065498 and C-2008-2079076 are dismissed; and
3.
That the record at Docket Nos. C-2008-2065498 and C-2008-2079076 be marked closed.
	Date:
	February 12, 2009
	
	

	
	
	
	Marlane R. Chestnut

Administrative Law Judge


�	“Pursuant to 52 Pa. Code §§1.21 & 1.22, you may represent yourself if you are an individual, or you may have an attorney represent you.  However, if you are a partnership, corporation, trust, association or government agency or subdivision, you must have an attorney represent you in this proceeding.  Unless you are an attorney, you may not represent someone else.”
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