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HISTORY OF THE PROCEEDINGS


On March 22, 2008, Linda Christman (Complainant) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent) alleging a billing dispute.  On May 1, 2008, the Respondent filed an answer denying the material allegations of the complaint.



A Hearing Notice dated July 28, 2008 notified the parties that an initial telephonic hearing on the complaint was scheduled for the morning of September 17, 2008 at 10:00 a.m. in Philadelphia.  It also notified them that they should be present at their telephones when their case was called.  Before the September 17, 2008 hearing, the parties asked for a continuance of the hearing and another hearing was scheduled for Wednesday, November 5, 2008.  Because Ms. Christman provided me with the wrong phone number, 215-348-XXXX instead of 215-345-XXXX, I could not communicate with Ms. Christman.  A hearing was then rescheduled for Wednesday, January 21, 2009.


A Prehearing Order dated August 4, 2008 advised the parties of the date and time of the scheduled hearing and applicable procedural rules.  It also advised the parties that the case could be dismissed if they failed to obtain a continuance or failed to appear for the hearing.  


On the day of the January 21, 2009 hearing, the Complainant’s case was called by telephone.  The Complainant appeared in person and proceeded unrepresented.  She testified on her own behalf, and introduced no exhibit into the record.  Michael S. Swerling, Esquire, appeared on behalf of the Respondent and by telephone.  He presented the testimony of two witnesses and introduced four exhibits into the record.  



At the hearing, I asked Mr. Swerling to submit a late-filed exhibit, which showed the Complainant’s consumption in June, July and August 2004.
  On February 10, 2009, the Respondent sent me the Complainant’s consumption in June, July and August 2004.  A copy of this consumption was also sent to the Complainant for her possible objection.  The late-filed exhibit will be marked as PECO Exhibit 5.  To date, I have received no objection from the Complainant.  This exhibit will be admitted into the record.   


The record closed on February 10, 2009.

FINDINGS OF FACT


1.
The Complainant is a residential customer of the Respondent and takes electric service at 1601 Mill Creed Road, P.O. Box 66, Wycombe, PA.  She is complaining that her bills of June, July and August of 2005, 2006, 2007 and 2008 were high when living at this address (N.T. 4, 6-12).


2.
The Complainant’s residence at this address is a two-story house consisting of two bedrooms, a living room, a dining room, a kitchen and a bathroom.  She lives there alone (N.T. 15, 16).


3.
The Complainant’s electrical appliances consist of lighting, two refrigerators, a dishwasher, an electric range, an air conditioner, a circulator for the heating system, an oil burner motor, three ceiling fans, three TVs, and a well pump.  She washes and dries her clothes at a tenant’s home next door having a separate electric meter (N.T. 12-14, 20-23; PECO Exhibit 2).


4.
The Complainant’s daily average usage (DAU) for the months and years in dispute, when compared with those in a comparable period of the year 2004, is as follows:
	
	2004 DAU
	2005 DAU
	2006 DAU
	2007 DAU
	2008 DAU


	June
	  23.2 Kwh
	  36.7 Kwh
	  14.8 Kwh
	  31.4 Kwh
	  14.1 Kwh

	July
	  27.8 Kwh
	  42.6 Kwh
	  23.9 Kwh
	  36.5 Kwh
	  24.6 Kwh

	August
	  33.1 Kwh
	  43.6 Kwh
	  28.2 Kwh
	  37.4 Kwh
	  13.4 Kwh


(N.T. 28-31; PECO Exhibits 4 and 5).



5.
On November 27, 2007, the Respondent visited the Complainant’s residence to perform a cost estimate of her appliances and found the Complainant’s DAU in November 2007 (11.2 Kwh) was consistent with her DAU in October 2007 (10.7 Kwh).  No foreign load or meter mix up was discovered at the time of the visit (N.T. 35-39; PECO Exhibit 2).


6.
The Respondent did not test the Complainant’s meter.   

DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).



Under these principles the Complainant, as the party seeking relief, has the burden of proof.  In the context of a billing dispute such as this, the Complainant has the burden of proving by a preponderance of the evidence (1) that the number of occupants in the household has not changed, (2) that the potential for energy use was low (no change in the nature of electrical use or no addition of new appliances), and (3) that the Complainant’s billing history showed no previous abnormalities.  Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980), Branham v. Philadelphia Electric Co., 54 Pa. PUC 120 (1980), and Replogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  If the utility fails to rebut this evidence, the Complainant’s prima facie case, the Complainant would prevail.



Also, in Replogle, supra, the Commission has further stated that although the results of the meter test are important, standing alone, they may be insufficient rebuttal testimony.  However, if in addition to the meter test results, the utility places into the record testimony to rebut the Complainant’s prima facie case, such as an inventory or analysis of the appliances in the home, or an attempt by the Respondent to ascertain the cause of the high bill, such as the presence of a foreign load or a wire condition or both, the burden of going forward shifts to the Complainant to prove that the meter in question is defective.  If the Complainant is unable to marshal direct proof that her meter has malfunctioned, she can prove her case by circumstantial evidence that the metered use has exceeded the actual use.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth Ct. 2001).



The Complainant complained about the high bills issued by the Respondent in June, July and August of 2005, 2006, 2007 and 2008.  She testified that she lived alone at her residence during the disputed period.  This evidence was uncontradicted and is sufficient to meet the first prong of the test, which is that the constant number of occupants in the household, establishing a reliable gas consumption at the Complainant’s house.


About the second prong, low potential for energy use, the Complainant testified that she works for a doctor’s office from Monday through Friday and in a cookery shop on Saturday.  She leaves at 9:30 a.m. and usually gets home somewhere between 6:30 p.m. and 8:00 p.m. depending on overtime.  She is at home only on Sunday.  She goes to bed almost consistently at 11:00 p.m.  Therefore, all electricity is off at 11:00 p.m.  Further, the Complainant testified that she washes and dries her clothes at her tenant’s residence, which has its own electric meter.


Under these two prongs, the Complainant seems to argue that her pattern of usage has not changed.  No additional occupants or new appliances were added.  And, as indicated above, her actual use of electricity ought to be low because of the manner in which she uses it.  



The third prong, that the Complainant’s billing history showed no previous abnormalities, is also met as indicated by the Respondent’s records and testimony of its own witnesses.  


PECO Exhibit 5 shows the Complainant’s daily average usage (DAU) in the disputed months and years when compared to prior usage pattern for the same period of time in the year 2004:  
	
	2004 DAU
	2005 DAU
	2006 DAU
	2007 DAU
	2008 DAU



	June
	  23.2 Kwh
	  36.7 Kwh

(1.58 x 2004 DAU)
	  14.8 Kwh
	  31.4 Kwh

(1.35 x 2004 DAU)
	  14.1 Kwh



	July
	  27.8 Kwh
	  42.6 Kwh
(1.53 x 2004 DAU)
	  23.9 Kwh
	  36.5 Kwh
(1.31 x 2004 DAU)
	  24.6 Kwh

	August
	  33.1 Kwh
	  43.6 Kwh
(1.31 x 2004 DAU)
	  28.2 Kwh
	  37.4 Kwh
(1.12 x 2004 DAU)
	  13.4 Kwh




According to the chart above, while the DAU in the disputed period in 2005 and 2007 is higher than the DAU in the same period in 2004, the DAU in the disputed period in 2006 and 2008 is lower than the DAU in 2004.  The daily use in the disputed period in 2005 and 2007, fluctuating between 1.31 and 1.58 times, except the daily use in August 2007 which is 1.12 times, when compared to the comparable period in 2004, is indeed abnormally high.  Therefore, I conclude that the Complainant’s consumption in June, July and August of 2005 and 2007 was excessively high when compared to the consumption in the same period in 2004, and that her consumption in June, July and August of 2006 and 2008 was not excessively high when so compared.  The consumption in June, July and August of 2004 represented the consumption in the disputed billing period of 2005 and 2007.


The Respondent testified that it made a field visit to the house on November 12, 2007 and made an analysis of the appliances in the house.  It found no foreign load or meter mix up.  However, the Respondent did not test the accuracy of the Complainant’s meter.  It is noted that, even if the meter is tested for accuracy, the meter test is not the sole factor in resolving a billing dispute.  In doing so, the Commission will also consider the billing history, any change in the number of occupants at the household, the potential for energy use, and any other facts or circumstances that are brought to light during the proceeding.  See Waldron, above, at 100.  Therefore, I conclude that the Respondent has not carried its burden to rebut the Complainant’s prima facie case.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this complaint.


2.
The Complainant has carried her burden of proof by showing that her consumption in June, July and August of 2004 is representative of her consumption in June, July and August of 2005 and 2007.
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the complaint of Linda Christman against PECO Energy Company at Docket No. F-2008-2026212 is sustained in part.


2.
That the Complainant’s daily consumption in June, July and August of 2005 and 2007 shall be 23.2 Kwh for June, 27.8 Kwh for July, and 33.1 for August.



3.
That the Respondent shall issue a bill for the Complainant’s electric consumption for the periods mentioned in ordering paragraph 2 and apply the then-applicable rates.



4.
That the Respondent shall refund the Complainant or credit to her account the difference between the amount the Complainant paid for and the amount of the bill mentioned in ordering paragraph 3.

Date:
      February 26, 2009       


____________________________________








Ky Van Nguyen








Administrative Law Judge

� 	The Commission’s regulations, 52 Pa. Code §56.202 (relating to Record maintenance), require a public utility to keep its record for a minimum of four years.  Therefore, the records that existed before 2004 are not available.


� 	Section 332(a) of the Public Utility Code provides:





	(a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.
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