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CORRECTED OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Letter-Petition to Reopen the Record (Petition) of a Commission Opinion and Order filed by John R. and Ella Tunnell on September 14, 2008, relative to the above-captioned proceeding.  The Opinion and Order to which the Petition refers was entered on September 11, 2008.  No Response to the Petition has been filed.

History of Proceeding
On February 23, 2007, John and Ella Tunnell filed a Formal Complaint against PECO Energy Company (PECO) alleging that, during a storm, a tree fell on the power line serving the Tunnells’ residence and their appliances were damaged as a result.  The Tunnells requested monetary reimbursement for the damage.  On March 26, 2007, PECO filed an Answer and a preliminary objection, addressing the allegations in the Complaint and arguing that the Commission lacks jurisdiction to award monetary damages.  On March 30, 2007, PECO filed an amended Answer with New Matter and amended preliminary objections.

In an order dated April 30, 2007, Chief Administrative Law Judge Veronica A. Smith ruled that the Commission lacks authority to award monetary damages.  She also ruled that a hearing was necessary to resolve questions of fact regarding the reasonableness and adequacy of service provided by PECO.

The initial hearing was held before ALJ Rainey on July 16, 2007.  Mr. and Mrs. Tunnell appeared pro se, testified and introduced eleven exhibits, all of which were admitted into evidence.  PECO, which was represented by counsel, presented the testimony of three witnesses and introduced four exhibits at the hearing, all of which were admitted into evidence.  In addition, PECO, as directed by the ALJ, submitted a late-filed exhibit regarding its tree-trimming policy under cover letter dated November 12, 2007.  The late-filed exhibit was admitted into evidence and the record closed on November 26, 2007.


In his Initial Decision issued March 7, 2008, the ALJ concluded that the Tunnells had failed to meet their burden of proving that PECO failed to provide adequate, efficient, safe and reasonable service.  66 Pa. C.S. § 1501.  Therefore, the ALJ dismissed the Tunnells’ Complaint.  The Tunnells filed Exceptions to the Initial Decision by letter dated April 9, 2008.  After a review of the record, we agreed with the ALJ that the Tunnells failed to meet their burden of proving that PECO’s secondary voltage wires were of insufficient capacity or that PECO failed to reasonably maintain the secondary wires.  In our Opinion and Order adopted at the Public Meeting of September 11, 2008, we denied the Tunnells’ Exceptions and adopted the Initial Decision.  Mr. and Mrs. Tunnell filed the instant Petition on September 14, 2008.

Discussion


The Public Utility Code (Code) establishes a party’s right to seek relief following the issuance of our final decisions pursuant to Subsections 703(f) and (g) of the Code, 66 Pa. C.S. § 703(f) and (g), relating to rehearings, rescission and amendment of orders.  Such requests for relief must be consistent with Section 5.572(b) of our Regulations, 52 Pa. Code § 5.572(b), relating to petitions for relief following the issuance of a final decision.  The standards for a petition for relief following the issuance of a final decision were addressed in Duick v. PG&W, 56 Pa. P.U.C. 553 (1982) (Duick).  



Duick held that a petition for rehearing under Subsection 703(f) of the Code must allege newly-discovered evidence not discoverable through the exercise of due diligence prior to the close of the record.  Duick at 558.  A petition for reconsideration under Subsection 703(g), however, may properly raise any matter designed to convince us that we should exercise our discretion to amend or rescind a prior Order, in whole or in part.  Furthermore, such petitions are likely to succeed only when they raise “new and novel arguments” not previously heard or considerations which appear to have been overlooked or not addressed by us.  Duick at 559.  



We note that, pursuant to 66 Pa. C.S. § 703(g) and 52 Pa. Code § 5.572, our power to modify or rescind final orders is limited to certain circumstances.  A petition to modify or rescind a final Commission order may only be granted judiciously and under appropriate circumstances, because such an order will result in the disturbance of final orders.  City of Pittsburgh v. Pennsylvania Department of Transportation, 490 Pa. 264, 416 A.2d 461 (1980); City of Philadelphia v. Pa. PUC, 720 A.2d 845 (Pa. Cmwlth. 1998); and West Penn Power Company v. Pa. PUC, 659 A.2d 1055 (Pa. Cmwlth. 1995).


In their letter-petition, the Tunnells object to the Commission’s decision in this matter and ask why they were not informed of the “public hearing” held on September 11, 2008.  The Tunnells ask that the case be reopened because they were not given a chance to speak or present new evidence at the “public hearing” of September 11, 2008.


If the Tunnells were not notified of an evidentiary hearing in this matter and given the opportunity to participate, that would be a violation of their right to due process.  However, the meeting held by the Commission on September 11, 2008, was not a public hearing at which evidence was taken.  Instead, it was a public meeting at which the Commissioners met and voted on agency business before them.   


This Commission must follow the requirements of the Sunshine Act, 65 Pa. C.S. §§ 701, et seq., which requires that “[o]fficial action and deliberations by a quorum of the members of an agency shall take place at a meeting open to the public . . . .”  The Sunshine Act contains a comprehensive definition of the types of actions included in the definition of “official action” which must be taken at an open meeting, or in the Commission’s case a public meeting.  Official action is defined as:  (1) recommendations made by an agency pursuant to a statute, ordinance or executive order; (2) the establishment of policy by an agency; (3) the decisions on agency business made by an agency; and (4) the vote taken by an agency on any motion, proposal, resolution, rule, regulation, ordinance, report or order.  The Sunshine Act defines “deliberation,” which also must take place at a public meeting, as the discussion of agency business held for the purpose of making a decision.  65 Pa. C.S. § 703.  


The public meeting of September 11, 2008, was a meeting open to the public  where the Commissioners cast their votes on various orders.  The public is not given an opportunity to speak and only may witness the public vote of the Commissioners.  


On review of the Tunnell’s letter-petition, and in light of the record as described in the proceeding, we find that the Tunnells received appropriate due process when they appeared before the ALJ at the evidentiary hearing where they had the opportunity to present evidence in support of their case and when they were afforded the opportunity to file exceptions to the ALJ’s decision.  In their letter-petition, the Tunnells failed to allege any “new and novel arguments” such as would persuade us to reverse, modify or amend our Opinion and Order entered September 11, 2008.  Accordingly, John and Ella Tunnell’s Petition is denied; THEREFORE,
IT IS ORDERED:  That the Petition for Reconsideration filed by John R. and Ella Tunnell on September 14, 2008, relative to the Opinion and Order entered herein on September 11, 2008, is denied.







BY THE COMMISSION,







James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  March 12, 2009
ORDER ENTERED:  March 16, 2009


