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OPINION AND ORDER

BY THE COMMISSION:


Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Susan D. Colwell in the above-captioned proceeding issued September 12, 2008.  The Initial Decision granted the Preliminary Objections of PPL Electric Utilities Corp. and dismissed the Formal Complaint as beyond the Commission’s jurisdiction.  No exceptions were filed.  Pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h), however, we have exercised our right to review the decision.  For the reasons set forth below, we reverse the Initial Decision.
History of the Proceeding


On July 7, 2008, the Webers filed a Formal Complaint alleging that, while performing work in and around an easement on the Webers’ land, PPL damaged their property by failing to place erosion control measures to keep silt from their pond, caused wooded debris to enter an existing feeder stream, and transferred wooded debris from the easement site to the Webers’ property.  The Webers requested that the Commission order PPL to take remedial measures to restore their property.  


On August 14, 2008, PPL filed its Answer and New Matter as well as Preliminary Objections regarding the Commission’s lack of jurisdiction to determine the scope of an easement.  In its Answer, PPL denied violating any rule or Regulation of the Commission, or its tariff.  In New Matter, PPL acknowledged that it agreed to undertake a number of remedial measures on the property and easement.  PPL also averred that a commercial logger hired by the Webers left timber debris on the property and not PPL.

On August 25, 2008, the Webers filed an Answer to Preliminary Objections denying the allegations set forth in the Preliminary Objections.  Therein, the Webers asked the Commission to determine whether PPL “has failed to exercise its responsibilities as a holder of an easement or right-of-way over the Webers’ private property.”  Answer to P.O. at 2.  On September 2, 2008, the Webers filed their Answer to New Matter denying the allegations.

On September 12, 2008, the ALJ issued an Initial Decision that granted PPL’s Preliminary Objections and dismissed the Webers’ Complaint.  

Discussion


The ALJ made seven Findings of Fact and reached nine Conclusions of Law.  The ALJ found that a determination by the Commission of whether PPL failed to exercise its responsibilities as a holder of an easement or right-of-way over the Webers’ private property would entail the interpretation of the easement or right-of-way agreement, which is relief that is beyond the Commission’s jurisdiction.


Commission Regulations permit the filing of preliminary objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting preliminary objections. Equitable Small Transportation Intervenors v. Equitable Gas Company, Docket No. C-00935435 (July 18, 1994), 1994 Pa. PUC LEXIS 69. 



The pertinent Regulations provide as follows:

§ 5.101.  Preliminary objections.

(a)
Grounds. Preliminary objections are available to parties and may be filed in response to a pleading except motions and prior preliminary objections.  Preliminary objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the preliminary objections, the Commission must determine whether, based on well-pleaded factual averments of the petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003);  P.J.S. v. Pa. State Ethics Commission, 669 A.2d 1105 (Pa. Cmwlth. 1996).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002).  All of the non-moving party’s averments in the complaint must be viewed as true for purposes of deciding the preliminary objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997).  



Therefore, the Preliminary Objections can be granted only if recovery or relief is not possible after all of the Webers’ averments in the Complaint are viewed as true for purposes of deciding the preliminary objections, using only those facts specifically admitted.  In this case, the Webers have filed Answers to both New Matter and to the Preliminary Objections.  


We disagree that the resolution of this matter turns wholly on the interpretation of the scope of the easement held by PPL.  At its core, the Complaint alleges that PPL failed to provide reasonable and adequate service to the Webers when it allegedly left debris on their property.  How much debris was left, where exactly it was left, and who left it are factual issues that cannot be ascertained without an evidentiary hearing.  Whether the evidence produced at hearing will reveal any violation by PPL of the Public Utility Code, 66 Pa. C.S. §§ 101 et seq., (Code), the Commission’s Regulations, 52 Pa. Code §§ 1.1 et seq., or any Commission Order, is a determination entirely within this Commission’s jurisdiction.  A hearing may very well reveal that the Commission’s ability to make a decision regarding service adequacy is so closely tied to issues related to the “scope” of the easement that the case would need to be referred to a court of competent jurisdiction.  In the alternative, evidence produced at hearing may be sufficient to adjudicate the Complaint.     


The Commission is a creature of statute and may exercise only those powers that are expressly conferred upon it by the Legislature.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791 (1978).  The Commission has exclusive jurisdiction over matters involving the reasonableness, adequacy and sufficiency of services rendered by a public utility. Behrend v. Bell Telephone Co. of Pennsylvania, 431 Pa. 63, 243 A.2d 346 (1968), Gasparro v. Pa. PUC, 814 A.2d 1282 (Pa. Cmwlth. 2003), Bell Telephone Co. of Pennsylvania v. Sanner, 375 A.2d 93 (Pa. Super. 1977).  That being said, real property issues such as trespass and the location of utility facilities pursuant to valid easements are within the exclusive jurisdiction of the Courts of Common Pleas.  Shedlosky v. Pennsylvania Electric Co., Docket No. C-20066937 (May 28, 2008).  


The Webers framed their Answer to the Preliminary Objections in terms that indicated they wanted the Commission to render a decision pursuant to the provisions of the easement.  However, the gravamen of their Complaint alleged dissatisfaction with the adequacy of work performed by PPL as it provided public utility service.  A court must look to the essence of the underlying claims, rather than to magic words, in determining where jurisdiction properly lies.  DeFrancesco v. Western Pennsylvania Water Co., 499 Pa. 374 at 378, 453 A.2d 595 at 597 n.5 (1982).  Because the Webers’ Complaint contains allegations of inadequate service by one of our jurisdictional public utilities, we shall remand the Complaint to the Office of Administrative Law Judge for any fact finding permitted under the jurisdiction granted to us in the Code; THEREFORE, 
IT IS ORDERED:


1.
That the Initial Decision of Administrative Law Judge Susan D. Colwell is reversed consistent with this Opinion and Order.


2.
That this proceeding is, hereby, remanded to the Office of Administrative Law Judge for such further proceedings as may be required and the issuance of an Initial Decision upon remand consistent with this Opinion and Order.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  February 5, 2009
ORDER ENTERED:  March 23, 2009
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