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HISTORY OF THE PROCEEDING


On February 13, 2008, Dwayne Sydnor (Complainant or Mr. Sydnor) filed a complaint against PECO Energy Company (PECO or Respondent) which the Commission docketed at C-2008-2027795.  The complaint alleges that PECO does not respond to standard written inquiries; that PECO does not have a payment location in Chester County; that PECO continues to demand extra deposit monies from Complainant and that PECO only allows one week between their 10 day shut of notice and the actual date of termination.  The Complainant requests that the Commission direct the Respondent to answer written correspondence from customers in writing and to provide a business mailing address, in addition to a telephone number, in its 10 day shut off notice; to order PECO to re-open a payment office in Chester County; to ban PECO from increasing the Complainant’s required deposit; and finally to require PECO to allow 60-90 days between the date of the written 10-day shut off notice and the date of actual termination.
On April 7, 2008, the Respondent filed an Answer to the complaint with New Matter and a Motion for Judgment on the Pleadings.  In its Answer, PECO denied all material allegations in the complaint.

In the New Matter, PECO asserted that PECO already has three payment centers in Chester County and that an additional payment center is not warranted; that PECO’s mailing address appears on its termination notices; that PECO did not increase Complainant’s account deposit but instead charged Complainant a new one due to continued account delinquency; and that Commission regulations require only 10 days notice prior to termination.  The Answer and New Matter requests that the Commission dismiss the complaint.

In its Motion for Judgment on the Pleadings, PECO seeks dismissal of the complaint and asserts that there is no statutory requirement that PECO create or maintain additional third-party payment centers for customers, citing Arlin A. Kramer, Sr. v. Pennsylvania Power and Light Company, C-00957459 (1996).  PECO also asserts that its notices comply with the Public Utility Code and Commission regulations and that there is no statutory requirement that PECO provide more than 10 days notice prior to termination in accordance with the Public Utility Code and Commission regulations at 66 Pa.C.S. §1406 and 52 Pa. Code § 56.91.  PECO also denied that it increased the amount of Complainant’s deposit but instead charged his account with a second, subsequent deposit due to continued account delinquency as permitted by Commission regulations at 52 Pa. Code § 56.41(ii).

By Order dated September 11, 2008, ALJ Kandace F. Melillo granted in part, PECO’s Motion for Judgment on the Pleadings with respect to the issue of the 60-90 day termination notices only.  By hearing notice dated September 26, 2008, a telephonic hearing was scheduled for December 8, 2008 on the remaining issues.  I issued a Prehearing Order on September 29, 2008 addressing, inter alia, requests for continuances, subpoena procedures, attorney representation and the Commission’s policy encouraging settlements.
By letter dated November 23, 2008, the Respondent informed me that he does not have a telephone and requested that I provide him with a “call-in number” so that he could participate in the hearing on December 8, 2008.  Instead, I issued a corrected hearing notice changing the telephone hearing to an in-person hearing.
On December 8, 2008, minutes before the hearing in this matter was to convene, the Complainant telephoned the Commission office in Philadelphia and informed my secretary that he was in California.  I offered him the option of rescheduling the hearing or participation by telephone at his present location.  The Complainant provided me with the telephone number where he could be reached for the hearing (805-544-8886, room 115).

I convened the initial telephonic hearing as scheduled on December 8, 2008 at 10:00 a.m.  The Complainant appeared and testified.  Michael S. Swerling, Esquire represented the Respondent, which presented one witness and sponsored three exhibits (PECO Exhs. 1, 2 and 12).  During the hearing, while the Respondent was presenting its case, the Complainant hung up the phone and terminated his participation in the hearing.  I immediately attempted to re-contact the Complainant, twice, at the telephone number he provided prior to the hearing.  The phone rang but no one answered.  I adjourned the hearing and closed the record.  The initial hearing resulted in a transcript of forty-three (43) pages that was received by me on February 23, 2009.
FINDINGS OF FACT
1.
The Complainant in this proceeding is Dwayne Sydnor, whose address is listed in the complaint as 118 Summit House, West Chester, Pennsylvania.
2.
The Respondent in this proceeding is PECO Energy Company, which provides residential utility service to Complainant.
3.
In addition to the options of paying a PECO bill at the main office, by mail, telephone and/or internet, there are least twenty-five independent payment centers in Chester County for PECO customers and at least three independent payment centers within a 15 mile radius of Complainant’s address.  (NT. 26, 31-32; Exh. PECO-2).


4.
Complainant has a history of not paying his bills timely or in full.  His current account balance is $920.72.  (NT. 26-27, Exh. PECO-1).  


5.
Complainant first initiated service on October 7, 2006 and was charged a $100 deposit, to be paid in 3 installments, based upon his credit worthiness.  (NT. 27-28).  


6.
In May 2007, due to continued account delinquency, PECO sent a deposit warning letter to the Complainant requesting an additional deposit of $295.00 calculated on the basis of his increased average utility usage since he initiated service.  (NT. 28-29).  This deposit was subsequently cancelled after the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  (NT. 30).
7.
Again, on January 2, 2008, due to Complainant’s continued account delinquency, PECO sent a deposit notification letter to the Complainant requesting an additional deposit of $315.00, to be paid in 3 installments, calculated on the basis of his increased average utility usage.  (NT. 30-31).
8.
It is PECO’s standard business practice to first respond to all customer complaints by telephone.  If unable to make contact with the Complainant by phone, PECO will then send a “call me” letter asking Complainant to contact PECO.  (NT 32-33).
9.
Complainant’s account history indicates that he has communicated with PECO previously by both telephone and in writing and that PECO, on at least one occasion, responded by mail to his complaints which included the issue of lack of company owned payment centers in Chester County.  (NT. 32-33, Exh. PECO-12).
10.
Complainant offered no evidence to support his allegation that PECO’s 10 day shut off notices do not contain PECO’s business mailing address.
DISCUSSION



Administrative agencies, such as the Commission, are required to provide due process to the parties appearing before them.  Schneider v. Pa. P.U.C., 479 A.2d 10 (Pa. Cmwlth. 1984).  This due process requirement is satisfied, however, when the parties are afforded notice and the opportunity to appear and be heard.
The Complainant appeared at the telephonic hearing when I contacted him at the telephone number he had previously provided.  However, during the Respondent’s presentation of its case, the Complainant terminated his participation in the hearing by hanging up the phone and did not answer the phone when I redialed the telephone number.

Under these circumstances, the Complainant had ample opportunity to appear and be heard in this proceeding.  Therefore, his due process rights have been fully protected.  Sentner v. Bell Telephone Company of Pennsylvania, Docket No. F‑00161106 (Order entered October 25, 1993); and 52 Pa. Code §5.245(a).


The Complainant in this proceeding has the burden of proof to show that the Respondent is responsible or accountable for the problem described in the complaint.  Patterson v. Bell Telephone Co. of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Co., 50 Pa. PUC 300 (1976).  The Complainant must establish his case by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (Pa. 1992).  To meet his burden of proof, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the Respondent.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).
In this case, the Complainant raises complaints about the lack of a PECO business office in Chester County and the small fee charged by independent payment centers to process bill payments.  Complainant asserted that not being able to pay his bill in cash at a PECO business office is an inconvenience.  He was not satisfied with the option, provided by PECO to all of its customers, of paying his bill via the U.S. Mail, which requires the cost of $0.42 postage or at independent payment centers near his home which require a small fee.  (NT. 10, 16-18, 21-24).  The Complainant’s argument is without merit. 

PECO correctly asserts that there is no statute or regulation which requires PECO to maintain a business office in Chester County or prohibits them from offering alternative methods of remitting payment by using independent agents who may charge its customers a fee for accepting payments.  In fact, Commission precedent has long recognized this method of payment as an acceptable business practice and that it does not constitute inadequate or unreasonable service.  Fred Charlton v. Duquesne Light Company, C-20066929 (Order 4/17/07); Frederick J. Charlton v. Columbia Gas of PA., Inc., C-20066027 (Order 8/22/06).  
In addition, the Complainant did not refute the testimony of PECO’s witness, Renee Tarpley, that in addition to the options of paying a PECO bill at the main office, by mail, telephone and/or internet, there are approximately twenty-five independent payment centers in Chester County, and three (3) within a 15 mile radius of Complainant’s address.  (NT. 26, 31-32; Exh. PECO-2).
Accordingly, the Complainant has failed to meet his burden of proof in regard to this issue.
Next Complainant contends that PECO improperly increased the deposit amount required on his account to $400 without explanation.  (NT. 8-9, 12, 14).
PUC regulations at 52 Pa. Code §56.41, regarding credit and deposit standards, provide that a utility may require an existing ratepayer to post a deposit to reestablish credit whenever the ratepayer has been delinquent in the payment of any two consecutive bills or three or more bills within the preceding 12 months or fails to comply with a material term or condition of a settlement or payment agreement.  The deposit may be paid in three installments: 50% payable upon determination by the utility that a deposit is required, 25% payable 30 days after the determination and 25% payable 60 days after the determination.  52 Pa. Code §56.42.  
According to PECO’s witness, Renee Tarpley, Complainant has a history of not paying his bills timely or in full.  His current account balance is $920.72.  (NT. 26-27, Exh. PECO-1).  Complainant first initiated service on October 7, 2006 and was charged a $100 deposit, to be paid in three installments, based upon his credit worthiness. (NT. 27-28).  In May 2007, due to continued account delinquency, PECO sent a deposit warning letter to the Complainant requesting an additional deposit of $295.00 calculated on the basis of his increased average utility usage since he initiated service.  (NT. 28-29).  This deposit was subsequently cancelled after the Complainant filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS).  (NT. 30).
Again, in January 2008, due to Complainant’s continued account delinquency, PECO sent a deposit notification letter to the Complainant requesting an additional deposit of $315.00, to be paid in three installments, calculated on the basis of his increased average utility usage.  (NT. 30-31).
The Complainant presented no evidence to refute the testimony of PECO’s witness, Renee Tarpley, that because of the Complainant’s history of not paying his bills timely and continued account delinquency he was charged additional deposits as permitted by Commission regulations.
Accordingly, the Complainant has failed to meet his burden of proof in regard to this issue.

Complainant also alleges that PECO does not respond to his written inquiries regarding his account.  (NT. 9, 15-16).  The Complainant could not identify the specific dates nor did he submit copies of any letters he claimed he had written and mailed to PECO, for which he did not receive a response.  I do not find his testimony to be credible.

Ms. Tarpley testified that it is PECO’s normal practice to first respond to all customer complaints by telephone.  If unable to make contact with the Complainant by phone, PECO will then send a “call me” letter asking Complainant to contact PECO.  (NT 32-33).  Complainant’s account history indicates that he has communicated with PECO previously by both telephone and in writing and that PECO, on at least one occasion, responded by mail to his complaints which included the issue of lack of company owned payment centers in Chester County. (NT. 32-33, Exh. PECO-12).
Based upon the evidence of record, the Complainant has failed to meet his burden of proof in regard to this issue.



Finally, in his complaint, Mr. Sydnor contended that PECO’s 10 day shut off notices do not contain a business mailing address, and that PECO should be required to provide a business address, in addition to a telephone number, in its notice.  In its Answer to the complaint, PECO denied this allegation and Complainant did not submit any evidence, i.e. a 10 day shut off notice which did not contain PECO’s business mailing address, to support his claim.
Accordingly, based upon the evidence of record, the Complainant has failed to meet his burden of proof in regard to this issue.




       CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and parties to this proceeding.  66 Pa. C.S.A. §701.


2.
Pursuant to 66 Pa. C.S.A. §332(a), the burden of proof in this proceeding is on the Complainant.



3.
Complainant has not met his burden of proving that PECO Energy Company has violated any law which the commission has jurisdiction to administer, or any regulation or Commission Order or has failed to furnish and maintain adequate, efficient, safe, and reasonable service and facilities or that he is otherwise entitled to relief.  66 Pa. C.S.A. §§332 (a), 701 and 1501.

ORDER



THEREFORE,



IT IS ORDERED:


1.
That the complaint filed by Dwayne Sydnor against PECO Energy Company at Docket No. C-2008-2027795 is dismissed.



2.
That the record at Docket No. C-2008-2027795 is marked closed.

Date:
February 26, 2009



______________________________



Guy M. Koster


Administrative Law Judge
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