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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Robert P. Meehan, issued on November 10, 2008, in the above-captioned proceeding.  The Initial Decision approved a settlement agreement negotiated by Bart Dunstan (Mr. Dunstan or Complainant) and Duquesne Light Company (Company).  No Exceptions were filed.  However, we exercised our right to review the Initial Decision pursuant to Section 332(h) of the Public Utility Code (Code), 66 Pa. C.S. § 332(h).  For the reasons stated below, we modify the Initial Decision, consistent with this Opinion and Order.
History of the Proceeding

Complainant filed a formal complaint (Complaint) against the Company on June 9, 2008, alleging that he had been charged for someone else’s electric service and requesting a payment arrangement.  Specifically, Complainant alleged that he owned a residence receiving electric service from the Company, but had leased it to another person.  In late 1998 or early 2000, Complainant received a telephone call from the Company to transfer the electric service into the lessee’s name, but was disconnected before completing the call.  He did not receive a follow-up telephone call.  As a result, he incorrectly believed the service had been transferred into the lessee’s name.  The bill apparently went unpaid for an extended period.  Complaint at 5.
On August 4, 2008, the Company filed an Answer denying the material allegations of the Complaint.  In addition, the Company alleged that, on September 6, 2002, it had entered into a payment agreement with Complainant as the occupant of the premises.  On November 30, 2006, the Company entered into another payment agreement with Complainant, who listed the occupants of the premises as himself, Sue Ellen Dunstan, and a child.  Complainant did not comply with this agreement, and a ten-day termination notice was issued on March 26, 2007.  Complainant subsequently filed an informal complaint with the Commission’s Bureau of Consumer Services (BCS) at BCS Case No. 2218936.  The BCS closed this informal complaint on April 18, 2008.  Answer at 1-2.
A telephonic hearing was convened on October 23, 2008.  At the hearing, the ALJ gave the Parties an opportunity to resolve their dispute and the Parties in fact reached an agreement pursuant to which the Complainant can retire his overdue account balance.  Counsel for the Company indicated that she would not file a certificate of satisfaction.  Rather, “we would request if we could make it an official order of the court so that this counts as a payment agreement from the PUC.”  Tr. at 8.  The Parties subsequently described their agreement to the ALJ.  Tr. at 8-9.  The Parties agreed to a payment agreement in which the first payment would be due from the Complainant to the Company in November 2008.  The ALJ advised the Parties to comply with the agreement, even though the first payment would be due before this case could be finally resolved by the Commission. Tr. at 9-10.
In his Initial Decision, the ALJ summarized the terms of the Parties’ settlement agreement.  He concluded that the proposed settlement agreement was in the public interest and should be approved.  I.D. at 3.  He also stated:
The parties did not place on the record any information as to whether they had discussed the waiver of late payment charges or non[-]interruption of Mr. Dunstan’s electric service during the term of the agreement.  The Commission has in past cases exempted the unpaid balance from late payment charges as long as the customer complies with the terms of the agreement.  In view of the fact that Mr. Dunstan did reduce the outstanding balance on his account during the pendency of this dispute, both before the BCS and prior to the hearing on his formal complaint, and to encourage the continuation of future monthly payments until the arrearage is paid in full, I believe this account should be exempted from late payment charges, so long as Mr. Dunstan complies with the payment agreement he made with Duquesne.  Additionally, I also believe that his account should not be subject to interruption, absent valid emergency or safety reasons, so long as he complies with the payment agreement.

Id. at 3-4.  The ALJ consequently approved the settlement agreement, as modified.  Id. at 4.
No Exceptions were filed by the Parties, but we exercised our right to review the Initial Decision pursuant to § 332(h) of the Code, 66 Pa. C.S. § 332(h).
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that the Company is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990).  That is, the Complainant’s evidence must be more convincing, by even the smallest amount, than that presented by the Company.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).


ALJ Meehan made no Findings of Fact but reached three Conclusions of Law.  The Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
The Commission is generally prohibited from establishing any payment agreement that is not compliant with mandates set forth in Chapter 14 of the Code (relating to Responsible Utility Customer Protection), 66 Pa. C.S. §§ 1401 et seq.   The Commission has determined that the requirements of Chapter 14 prevent it from directing or enforcing a second or subsequent payment agreement absent evidence of a change in income or a significant change in circumstances.  66 Pa. C.S. §1405(d).  See also Implementation Order, Docket No. M-00041802F0002 (Order entered March 4, 2005); Leech v. T.W. Phillips Gas and Oil Co., Docket No. F-01638980 (Order entered August 9, 2005); Scott v. Columbia Gas of Pa., Inc., Docket No. Z-01750768 (Order entered June 23, 2005).  

These limits imposed upon the Commission do not extend to utilities and the Commission has a continuing policy of encouraging settlements between the utilities and their customers.  Here, the ALJ placed the terms of the settlement into the record and based his Initial Decision on various statements by the utility’s attorney regarding the income level and household size of the Complainant.  These unsworn statements do not meet the requirement for oral testimony provided in our regulations and, thus, cannot be relied upon as evidence to support an evaluation of the settlement terms for compliance with Chapter 14.  See 52 Pa. Code § 5.411.  In order to accommodate the Company’s request that the settlement be considered a Commission agreement, a full evidentiary hearing, containing sworn testimony and exhibits would be necessary to ensure that a fully developed record could be considered to determine whether the agreed-to payment terms were consistent with the statute.  

While we agree with the ALJ’s ultimate conclusion that the settlement should be approved in the public interest, the settlement cannot be considered a Commission payment agreement and the Initial Decision is hereby modified accordingly.  The Initial Decision is simply a memorialization of the payment terms agreed to by the Parties.
The Commission continues its policy of promoting settlements and encourages parties to negotiate payment terms outside the restrictions of Chapter 14.  However, in cases where an agreement satisfying the formal complaint allegations is negotiated, the appropriate and preferred course of action is for the utility to file a certificate of satisfaction so that the case can be closed administratively.  The filing of a certificate of satisfaction for settlements in these types of cases preserves the Parties’ ability to enter into payment agreements, protects the public interest and disposes of cases in a manner that ensures the efficient utilization of administrative resources.  

Finally, the ALJ, sua sponte, added an additional term to the negotiated settlement, namely the waiver of late payment charges.  Since the Initial Decision is not a Commission established payment agreement, it is not appropriate for conditions to be added that were not explicitly agreed to by the parties.  However, the Company, in its management discretion, may waive these fees to the extent they apply.  

Conclusion

Based upon the foregoing discussion, we shall modify the ALJ’s Initial Decision, consistent with the foregoing discussion; THEREFORE, 
IT IS ORDERED:
1. That the Initial Decision of Administrative Law Judge Robert P. Meehan is modified, consistent with this Opinion and Order.

2.
That this case shall be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)
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