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I.
HISTORY OF THE PROCEEDING


Pursuant to Chapter 28 of the Public Utility Code, 66 Pa.C.S.A. §§2801-2812 (Electricity Generation Customer Choice and Competition Act, or Competition Act),
 as well as the regulations and Policy Statement adopted by the Pennsylvania Public Utility Commission (Commission) pertaining to the provision of default service at 52 Pa. Code §§54.181-189 and §§69.1801-1807, PECO Energy Company (PECO or petitioner), on September 10, 2008, filed with the Commission a Petition (DSP Petition) requesting that the Commission approve PECO’s Default Service Program and Rate Mitigation Plan (collectively, DSP Program) to establish rates, terms and conditions for the provision of default service for the period January 1, 2011 through May 31, 2014, for those customers who do not take service from an alternative electric generation supplier (EGS) or whose contracted generation is not delivered. 
  


As explained in the Petition, the DSP Program is designed to ensure that PECO’s default service customers have access to a reliable supply of generation, and to help them manage the transition from capped generation rates to market-priced rates that will occur on January 1, 2011.  PECO requested that the Commission:  (1) approve PECO’s proposed Program, including the default service procurement plan and implementation plan for default service supply through competitive bids, for all PECO customers who do not take generation service from an alternative electric generation supplier or who contract for energy with an alternative electric generation supplier which is not delivered; (2) approve PECO’s proposed rate design and tariffs for default generation service after December 31, 2010, including recovery of all of PECO’s costs associated with the provision of default service; (3) approve PECO’s proposed supply master agreement as an affiliated interest agreement under 66 Pa.C.S.A §2102; (4) approve NERA Economic Consulting, Inc., as the third-party administrator for PECO’s default supply procurements; (5) grant a waiver of the rate design provisions of 52 Pa. Code §54.187 to permit PECO to procure generation for four procurement classes as described in the DSP Petition; and (6) approve the proposed Market Rate Transition Deferral Program component of PECO’s Rate Mitigation Plan.


Attached to the DSP Petition were the direct testimony and associated exhibits of (1) Richard G. Webster, Jr., PECO, Director of Regulatory Affairs (PECO St. 1), (2) William J. Patterer, PECO, Manager, Regulatory Strategy and Regulatory Affairs (PECO St. 2 and Exhs. WJP -1 through WJP-3), (3) Scott G. Fisher, The Northbridge Group, Principal (PECO St. 3 and Exhs. SGF-1 through SGF-5), (4) Chantale LaCasse, Ph.D., NERA Economic Consulting, Senior Vice President (PECO St. 4 and Exhs. CL-1 through CL-3); (5) John J. McCawley, P.E., PECO, Director, Energy Acquisition (PECO St. 5), (6) Alan B. Cohn, PECO, Manager, Revenue Analysis, Retail Rates (PECO St. 6 and Exhs. ABC-1 through ABC-12) and (7) Manus J. McHugh, PECO, Director, Revenue Management (PECO St. 7 and Exhs. MJM-1 through MJM-4).


The company stated that the DSP Petition had been served on the Commission’s Office of Trial Staff (OTS), the Office of Consumer Advocate (OCA), the Office of Small Business Advocate (OSBA), PJM, and all EGSs registered in PECO’s service territory, and requested that the Commission publish notice of it in the Pennsylvania Bulletin.
  Notice to the public also was provided through stand-alone bill inserts, published notices in all major newspapers serving PECO’s service territory, issuance of a press release to all major media in the service territory and the posting of the entire filing on the company’s website.  



By Notice dated September 17, 2008, the matter was assigned to me and a prehearing conference was scheduled for October 17, 2008.  On September 30, 2008, I issued a Prehearing Conference Order directing the parties to comply with various procedural requirements.



On September 29, 2008, Dominion Retail, Inc. (Dominion Retail) filed a Petition to Intervene.  


On September 30, 2008, OSBA filed a Notice of Appearance (for Daniel Asmus, Esq.), a Notice of Intervention and Protest, a Public Statement and an Answer with New Matter.  Also on September 30, 2008, OCA filed a Notice of Intervention, a Public Statement and an Answer, and OTS filed a Notice of Appearance on behalf of Charles Shields, Esq.



On October 1, 2008, Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc. (Constellation) filed a Petition to Intervene, Notices of Appearance (for Christopher A. Lewis, Esq., Christopher R. Sharp, Esq. and Divesh Gupta, Esq.), and a Motion for Admission Pro Hac Vice on behalf of Mr. Gupta.


On October 9, 2008, the Philadelphia Area Industrial Energy Users Group (PAIEUG) filed a Petition to Intervene and Answer in Opposition.
  



Petitions to Intervene were filed on October 14, 2008 by the City of Philadelphia, the Retail Energy Supply Association (RESA),
 Direct Energy Services, Inc. (Direct Energy), Consolidated Energy Solutions, Inc. (Con Edison Solutions) and Reliant Energy, Inc. (Reliant).
  A joint Petition to Intervene was filed on October 14, 2008 by Tenant Union Representative Network (TURN), Action Alliance of Senior Citizens of Greater Philadelphia and Association of Community Organizations for Reform Now (ACORN) (TURN et al.).


The prehearing conference was held as scheduled on October 17, 2008.  Participating through counsel, either in-person or telephonically, were the above parties.  The various Petitions to Intervene and Motions for Admission Pro Hac Vice were granted, a service list was established, procedural items were addressed and a schedule was adopted.  The parties of record were determined to be PECO, OTS, OCA, OSBA, Dominion Retail, PAIEUG, Constellation, Philadelphia, Direct Energy, RESA, TURN et al., Con Edison Solutions and Reliant.  These actions were memorialized in my Prehearing Order #1, dated October 17, 2008.



On October 20, 2008, PECO filed a Reply to the OSBA New Matter, and on November 6, 2008, a Motion for a Protective Order.  I granted the Motion for Protective Order on November 12, 2008.



Pursuant to the schedule contained in Prehearing Order #1, PECO, on November 14, 2008, served supplemental direct testimony as the result of the enactment of Act 129 on October 15, 2008,
 which among other provisions, amended the Competition Act to require electric distribution companies (EDCs) serving default customers after expiration of the generation rate caps to use “competitive procurement processes” to obtain a “prudent mix” of generation supply contracts to ensure “adequate and reliable service” at the “least cost to customers over time.”  66 Pa.C.S.A. §2807(e)(3).


By Hearing Notice dated November 14, 2008, hearings were scheduled for February 24-27, 2008 pursuant to Prehearing Order #1.



Direct testimony was served on January 9, 2009 by OTS, OSBA, OCA, Dominion Retail, Constellation, TURN et al., Direct Energy and RESA.


Rebuttal testimony was served on January 30, 2009 by PECO, OCA, OSBA, RESA, Constellation, and TURN et al.  Surrebuttal testimony was served on February 18, 2009 by OTS, OSBA, OCA, Dominion Retail, TURN et al., Constellation, RESA and Direct Energy.



As the parties informed me that they had reached agreement on all issues, the hearings scheduled for February 24-27, 2009 were cancelled.


As a result of the patties’ negotiations, they were able to reach a settlement of all issues.  On March 10, 2009, a Joint Petition for Settlement (Settlement Petition) was filed by PECO, OTS, OCA, OSBA, Philadelphia, RESA, TURN et al., Reliant, PAIEUG, Constellation, Direct Energy and Dominion Retail (the settling parties or joint petitioners).  They represented in the Settlement Petition that the other party (Con Edison Solutions) did not oppose the settlement.  Statements in support of the settlement from each of the settling parties were included.



On March 19, 2009, a Stipulation and Motion for Admission of Testimony and Exhibits was filed by the settling parties.  They stipulated to the authenticity of the statements and exhibits listed in it, waived the opportunity to conduct cross-examination and requested that the statements and exhibits be admitted into the record.  

The record in this proceeding consists of the transcript of the prehearing conference; the stipulation and the statements and exhibits listed in it; the Joint Petition for Settlement, with its appendices, which will be admitted into the record through this Recommended Decision.

The parties’ position is that the proposed settlement provides a fair, just and reasonable resolution of the issues, is consistent with the Commission’s policy of promoting negotiated settlements, is supported by the record and is in the public interest.  I agree.  The settlement terms appear to be a fair and reasonable resolution of the various issues, and appropriately balance the interests of the company and its customers.  I commend all the settling parties for arriving at a comprehensive, reasonable plan to address the many issues associated with the provision of default service and the transition to market-based pricing.  Therefore, the Joint Petition should be approved without modification by the Commission as expeditiously as possible.

II.
THE PROPOSED SETTLEMENT


The Joint Petition for Settlement of Rate Investigation is a 3-volume document.  Volume I contains the Petition signed by PECO, OCA, OTS, OSBA, Philadelphia, RESA, PAIEUG, Constellation, Direct Energy, Dominion Retail, TURN et al. and Reliant.  Exhibit A is the block energy supply adjustment procedure for determining block energy procurements for 2012 and 2013.  Exhibit B is the procurement schedule for all classes.  Exhibit C, including Appendices C-1 through C-10, is the full requirements request for proposals, including the master supply agreement and relevant forms and statements.  Exhibit C-1 is the full requirements supply request for proposals protocol. 


Volume II contains Exhibit D, including Appendices D-1 through D-10, the block energy supply request for proposals, including the master supply agreement and relevant forms and statements.  Exhibit D-1 is the block energy supply request for proposals protocol.


Volume III contains Exhibit E, the proposed electric service tariff (Electric-Pa.P.U.C. No. 4).  Exhibit E-1 is a comparison of the proposed tariff to the current PECO tariff.  Exhibit F is an explanation of the components of the price-to-compare (PTC).  Exhibit G is the reporting of procurement results.  Exhibit H is the proposed tariff Supplement No. 87 to Electric-PA.P.U.C. No. 3.  Statement A is PECO’s Statement in Support.  Statement B is OTS’ Statement in Support.  Statement C is OCA’s Statement in Support.  Statement D is OSBA’s Statement in Support.  Statement E is RESA and Direct Energy’s Joint Statement in Support.  Statement F is TURN et al.’s Statement in Support.  Statement G is Dominion Retail’s Statement in Support.  Statement H is Reliant’s Statement in Support.  Statement I is PAIEUG’s Statement in Support.  Statement J is Constellation’s Statement in Support.  Statement K is Philadelphia’s Statement in Support.  



The principal terms and conditions of the proposed settlement, contained in Section II of the Petition, address (1) the generation procurement plan for each DSP class (¶¶12-33); (2) the DSP implementation plan, contingency plan and independent monitor (¶¶34-41); (3) compliance with Pennsylvania’s Alternative Energy Portfolio Standards Act, 73 P.S. §1648.1 et seq. (AEPS) (¶¶42-45); (4) tariff changes, rate design and cost recovery (¶¶46-66); (5) universal service (¶¶67-75); and (6) retail market issues (¶¶ 76-79).  In ¶80, the settling parties request a waiver of the of procurement class sizes established by the Commission at 52 Pa. Code §§54.187 and 69.1805 in order to separate the commercial customers into a Small Commercial class (for customers with demands less than 100 kW) and a Medium Commercial class (for customers with demands between 100 kW and 500 kW).
In addition, the Settlement Petition in Section IV, ¶¶83-86, provides an agreement that PECO is entitled to recover all costs incurred by it under the procurement plan and that the parties will not challenge the recovery of those costs, as long as the procurements are made by PECO in accordance with the approved plan and there has been no fraud, collusion or market manipulation.  It also contains the standard provisions that the settlement agreement is made without prejudice to each party’s litigation position, that it is conditioned upon the Commission’s approval of the agreement without modification, that the parties agree to waive the filing of exceptions and reply exceptions if it is recommended that the Commission adopt the settlement without modification, that if the Commission fails to grant approval of the Settlement Petition or modifies any term or condition of the Settlement, any party may elect to withdraw, in whole or in part, from the Settlement upon written notice to the Commission and the other parties within five business days after entry of the Commission order and the settlement will be of no force and effect.  Finally, the parties requested expeditious consideration of the Settlement Petition by the Commission so that PECO’s customers may “obtain the maximum benefit from procurement of default energy supply at current market prices.”
As summarized in PECO’ s statement in Support, the settlement provides that PECO’s revised default service provider program (Revised DSP Program) will have a twenty-nine-month term, beginning January 1, 2011 and ending May 31, 2013.  PECO’s default service customers will be divided into four procurement classes:  a Residential class, a Small Commercial class (for non-residential customers with peak demand up to 100 kW), a Medium Commercial class (for non-residential customers with peak demand of greater than 100 kW up to 500 kW), and a Large Commercial and Industrial class for non-residential customers with peak demand in excess of 500 kW.

For the Residential class, seventy-five percent (75%) of the load will be served through competitively procured contracts for load-following, “full requirements” default supply service.  Contracts for forty-five percent (45%) of the Residential class load will have terms of two years, and contracts for the remaining thirty percent (30%) will have terms of one year.  For the other twenty-five percent (25%) of the Residential class load (the PECO Share), PECO will competitively procure forward purchases of energy blocks and will balance the remaining load through sales and purchases of energy in PJM’s competitive markets.  PECO will competitively purchase all other necessary products to serve the PECO Share, including ancillary services and capacity.  

For the Small Commercial class, PECO will enter into competitively procured contracts for load-following, full requirements default supply service.  Approximately seventy percent (70%) of Small Commercial class customer load will be served through contracts with a term of one year, while approximately twenty percent (20%) of load will be served through contracts with a term of two years.  Approximately ten percent (10%) of the Small Commercial class customer load will be served through competitively procured contracts for load-following, full requirements default supply service with the price for energy in each contract set to be the hourly price of the PJM day-ahead wholesale “spot” energy market during the term of delivery.  

For the Medium Commercial class, PECO will enter into competitively procured contracts for load-following, full requirements default supply service.  Approximately eighty-five percent (85%) of Medium Commercial class customer load will be served through contracts with a term of one year.  Approximately fifteen percent (15%) of the Medium Commercial class customer load will be served through competitively procured contracts for load-following, full requirements default supply service with the price for energy in each contract set to be the hourly price of the PJM day-ahead wholesale “spot” energy market during the term of delivery. 

For the Large Commercial and Industrial class, PECO will enter into competitively procured contracts for load-following, full requirements default supply service, with the price for energy in each contract set to be the hourly price of the PJM day-ahead wholesale “spot” energy market during the term of delivery.  In addition, for the first year of PECO’s Revised DSP Program, PECO will offer Large Commercial and Industrial customers a fixed-price optional service.

The settling parties also agreed on form supplier contracts and related documents to implement the Revised DSP Program, as well as procedures for the acquisition and use of alternative energy credits and contingency plans in the event of supplier default.  They further resolved other procurement-related issues, including a limitation that a single supplier shall provide no more than sixty-five (65%) percent of the load of a procurement class, and the appointment of NERA Economic Consulting, Inc. (NERA) as an independent monitor of PECO’s procurements.  In addition, they agreed upon tariff and rate design changes to implement the Revised DSP Program, including a program to permit customers to defer rate increases until a future date, the phase-out of demand-based declining energy blocks, and the establishment of new interruptible service and economic development rates.  

Under the Settlement, PECO will materially expand its Customer Assistance Program (CAP) and other low-income assistance initiatives.  For CAP, PECO will adopt a new six-tier CAP rate design and increase the discount levels that it offers to CAP customers so that approximately ninety percent (90%) of each tier of CAP customers will meet Commission affordability targets.  PECO will also implement a usage tracking system to monitor consumption by CAP customers and expand its spending under its Low-Income Usage Reduction Program (LIURP), which provides weatherization and conservation assistance to low-income customers.

To facilitate and promote retail competition, PECO will update its database on customer information for release to retail suppliers, collaborate with the OCA and suppliers to develop customer education materials, and appoint a retail choice ombudsman.  In addition, PECO will lead three separate collaboratives – one addressing residential customer market share threshold proposals; one addressing an alternative customer aggregation proposal; and one addressing a direct mail referral program for residential and small commercial customers (with demand 25 kW and below) prior to PECO’s next default service filing.
III.
PUBLIC INTEREST CONSIDERATIONS
A.
Background


Section 2807(e) of the Public Utility Code, 66 Pa. C.S. §2807(e), sets forth the obligation of an electric distribution company (EDC) to provide electric service as a result of the implementation of competition in the retail electric market in Pennsylvania.  As explained by PECO in its Petition at 2-3, PECO is a jurisdictional utility and EDC that provides electric transmission and distribution service to approximately 1.6 million customers within its authorized service territory in southeastern Pennsylvania.  As an EDC, it is the provider of last resort (POLR) pursuant to 66 Pa.C.S.A. §2807(e)(1), and as such provides electric generation service to customers not served by an alternative energy generation supplier (EGS) and does so at fixed rates that are capped through December 31, 2010.  PECO obtains the generation to meet its POLR obligations through a power-purchase agreement with its affiliate, Exelon Generation.  This contract expires on December 31, 2010.



When the existing generation rate caps expire on December 31, 2010, PECO will become the default service provider (DSP) within its service territory and will continue to furnish generation service to customers not served by an EGS pursuant to 66 Pa.C.S.A §2807, which provides that the EDC or Commission-approved DSP “shall acquire electric energy at prevailing market prices” to serve those customers and has the right to fully recover all reasonable costs of doing so.  



During the pendency of this proceeding, the default service provisions contained in §2807(e) were modified by Act 129, which became effective on October 15, 2008 and specified that EDCs must file procurement plans which provide for the use of various competitive processes to obtain a prudent mix of contracts that is designed to ensure adequate and reliable service at the least cost to customers over time.  Act 129 further directed that the Commission, in reviewing EDC procurement plans, make specific findings that “the default service provider’s plan includes prudent steps necessary to negotiate favorable generation supply contracts . . . [and] includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short-term and spot market basis,” and that “neither the default service provider nor its affiliated interest has withheld from the market any generation supply in a manner that violates federal law.”  66 Pa.C.S.A. §2807(3)(3.1) – (3.4), (3.6).
B.
Discussion
Commission policy promotes settlements.  52 Pa. Code §5.231.  Settlements lessen the time and expense the parties must expend litigating a case and at the same time conserve administrative hearing resources.  The Commission has indicated that settlement results are often preferable to those achieved at the conclusion of a fully litigated proceeding.  52 Pa. Code §69.401.  Many proceedings are expensive to litigate and the cost of such litigation at a reasonable level is an operating expense recovered in the rates approved by the Commission.  This means that a settlement, which allows the parties to avoid the substantial costs of preparing and serving testimony and the cross-examination of witnesses in lengthy hearings, the preparation and service of briefs, reply briefs, exceptions and reply exceptions, together with the briefs and reply briefs necessitated by any appeal of the Commission’s decision, yields significant expense savings for the company’s customers.  That is one reason why settlements are encouraged by long-standing Commission policy.



In order to accept a settlement, the Commission must determine that the proposed terms and conditions are in the public interest.  Pa. Pub. Util. Comm’n v. C S Water and Sewer Assoc., 74 Pa.PUC 767 (1991); Pa. Pub. Util. Comm’n v. Philadelphia Electric Co., 60 Pa.PUC 1 (1985).



Applying these principles, it is clear that the Joint Settlement Petition should be approved by the Commission.



First, it is clear that the comprehensive procurement plan itself is in compliance with all applicable regulatory requirements and is clearly reasonable.  It uses a number of various competitive processes to obtain a prudent mix of contracts that is designed to ensure adequate and reliable service at the least cost to customers over time, as required by Act 129 and the applicable regulations and policy statement at 52 Pa. Code §§54.186 and 69.1807.  It has specific provisions addressed to the process by which the generation will be obtained for each class (using various combinations of both full requirements service and the purchase of block energy, RFP processes, one and two-year contracts, fixed price and spot market contracts) recognizing the different class characteristics and requirements, and includes such other procurement items as the appointment of an experienced independent monitor, AEPS compliance, a load cap of 65% (i.e., no single bidder can supply more than 65% of the load of each procurement class) to encourage increased supplier diversity and competition, reporting requirements, a contingency plan in the event of a supplier default as required by 52 Pa. Code §54.185(d)(5) and participation in the competitive procurement process by Exelon Generation as an affiliated interest.  The length of the procurement plan was changed from 41 months to 29 months (January 1, 2011 to May 31, 2013) in order to permit earlier plan adjustments.  This is consistent with the Commission’s regulations at 52 Pa. Code §§54.185(c) and 54.185(d)(4).  



Second, the proposed default service provisions incorporate various rate design provisions to comply with the Commission’s regulations (52 Pa. Code §54.187(c)) and Policy Statement (52 Pa. Code 002069.1810) that default service rates should eliminate demand charges and declining energy blocks in order to achieve the “single rate option” identified as the Price-To-Compare (PTC).  PECO will phase-out over three years the demand-based declining energy blocks that currently are included in Rates GS, PD and HT, using the methodology proposed by OSBA to ensure that no existing energy block that would be at or above the market rate on January 1, 2011 will be increased as part of the phase-out.  It also will phase-out over three years the energy price differentials in Rate Schedules RH and OP (with an agreement to meet with interested parties to see if a longer phase-out period may be appropriate).  As required by 52 Pa. Code §§54.182 and 54.187(d), PECO will calculate and offer a PTC stated separately for each rate schedule and procurement class.  Additionally, for the small and medium commercial customers served under Rate Schedules GS, PD and HT, PECO will provide customer-specific PTCs while the declining energy blocks currently contained in those rate schedules are being phased out.



Third, the proposed DSP program directly addresses the issues relating to universal service and affordability.  The settling parties clearly recognize that the rate changes that will occur on January 1, 2011 and the move to market-based rates may produce rate increases that will be difficult for PECO’s retail customers, many of whom are low-income or have limited financial resources.  The settlement contains a number of CAP enhancements (increased discount levels, a six-tier rate design, subsequent changes in affordability guidelines) as well as appropriate cost containment features to minimize the impact of these increased costs on non-CAP customers (implementation of a maximum CAP discount, customer usage limitation, targeted assistance for usage reduction by identifying customers with high usage to assist them in controlling or reducing their electrical usage, usage tracking and reporting), as well as providing cost recovery for the CAP enhancements through the Universal Service Fund Charge (USFC).  In addition, PECO agreed to increase expenditures for low-income weatherization and conservation programs, which also will be recovered through the USFC. 


Also related to affordability, the Revised DSP Program incorporates a market rate deferral program for residential and small commercial customers which conforms to the Commission’s policy statement at 52 Pa. Code §69.1811 concerning steps to mitigate potentially significant increases that might occur when the generation rate caps expire, with recovery of the associated costs through a reconcilable, non-bypassable charge.  This will permit qualifying customers, when the generation rate cap expires, to receive a credit on their bills in the first year in order to mitigate the initial financial impact of any rate increase.  The parties agreed on the allocation of the implementation and on-going costs associated with the deferral program, thus avoiding possible controversy over such issues in future proceedings. 


Fourth, it contains a number of measures designed to aid in the development of retail competition, in compliance with the Commission’s recognition in its default service policy statement (52 Pa. Code §69.1802) of the importance of “structuring default service in a way that encourages the entry of new retail and wholesale suppliers.”  These measures include PECO’s agreement to (1) update its customer Release of Information database through a one-time bill insert as part of its customer education plan; (2) collaborate with OCA and marketers to develop customer education materials to inform customers about retail electric competition and provide EGS contact information utilizing PECO’s website, bill stuffers and newsletters; (3) appoint a retail choice ombudsman with responsibility for responding to questions from competitive retail suppliers, monitoring competitive market complaints and facilitating informal dispute resolution; (4) lead three separate collaboratives (addressing residential customer market share thresholds, an alternative customer aggregation proposal and a direct mail referral program for residential and small commercial customers) prior to filing its next default service filing; and (5) develop a Purchase of Receivables Program (POR), to be implemented by January 1, 2011, that addresses the issues associated with customers who do not pay their generation suppliers.  


Fifth, it addresses the issues relating to the allocation of costs, and the recovery of those costs.  The settlement establishes a Generation Service Adjustment (GSA) by which PECO will recover generation supply and administrative costs, separately stated by rate schedule and procurement class.  The GSA will be fully reconcilable, and will be adjusted quarterly for the residential and small and medium commercial classes and monthly for the large commercial and industrial procurement class.  The agreement also resolves the issues of cost allocation and recovery of the increased universal service expenditures and the deferral program, which hopefully will avoid controversy in future proceedings.


Finally, the request for a waiver of the specific peak load class criteria contained in 52 Pa. Code §54.187(h)-(j) should be granted.  As pointed out by a number of the parties, the proposed procurement classes (Residential, Small Commercial, Medium Commercial and Large Commercial/Industrial, based upon their peak loads) clearly are appropriate because they separate the residential and small commercial customers, who are less likely to switch suppliers, from medium-sized commercial customer, who can have significantly different energy usage profiles and load factors.
C.
Conclusion


There can be no doubt that the settlement represents a reasonable and appropriate plan of realizing the goals of Act 129 in providing a prudent mix of long-term, short-term and spot market purchases of diverse products (through bids and direct purchases) tailored for the specific characteristics of each procurement class that will result in the least cost reliable supply for default service customers over time.  The Revised Default Service Program should encourage further retail market development by recognizing that the procurement of different products is appropriate for different classes of customers, by containing reasonable rules regarding shopping, by phasing out demand-based declining energy blocks, by including specific measures to encourage customer shopping, and by making commitments regarding a POR program.  


All the parties should be commended for reaching such a comprehensive agreement, addressing all aspects of the provision of default service, that clearly demonstrates the good faith and reasonableness that it is hoped will result in optimal outcomes for all segments (PECO, its various customers classes, the EGSs, the Commission itself in its exercise of regulatory oversight) once the generation rate caps expire and the transition to market based generation rates occurs.
  


In order to obtain the maximum benefit from the procurement of default energy supply, the settling parties’ request that the Commission consider the Settlement Petition as expeditiously as possible should be granted.

IV 
CONCLUSIONS OF LAW
1.
The Commission has jurisdiction over the subject matter and the parties to this proceeding.

2.
To determine whether the settlement should be approved, the Commission must decide whether the settlement promotes the public interest.  Pennsylvania Public Utility Comm’n v. C.S. Water and Sewer Associates, 74 Pa. PUC 767 (1991); Pennsylvania Public Utility Comm’n v. Philadelphia Electric Company, 60 Pa. PUC 1 (1985).

3.
The settlement rates, terms and conditions contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Philadelphia Area Industrial Energy Users Group, Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc., the City of Philadelphia, Direct Energy Services, Inc., Dominion Retail, Inc., the Retail Energy Supply Association, the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, Association of Community Organizations for Reform Now and Reliant Energy, Inc. are just, reasonable and in the public interest.



4.
The Joint Petition for Settlement at Docket No. P-2008-2062739 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Philadelphia Area Industrial Energy Users Group, Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc., the City of Philadelphia, Direct Energy Services, Inc., Dominion Retail, Inc., the Retail Energy Supply Association, the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, Association of Community Organizations for Reform Now and Reliant Energy, Inc. should be approved as submitted, without modification.



5.
The Revised DSP Program contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 includes competitive procurement processes.


6.
The generation to be procured by PECO pursuant to the Revised DSP Program contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 includes a prudent mix of spot market purchases, short-term contracts and long-term contracts.



7.
The Revised DSP Program contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 includes a prudent mix of supply resources that is designed to ensure adequate and reliable service at the least cost to customers over time in compliance with 66 Pa.C.S.A. §2807(e)(3).



8.
The Revised DSP Program contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 includes prudent steps necessary to negotiate favorable generation supply contracts.  66 Pa.C.S.A. §2807(e)(3.7)(i).


9.
The Revised DSP Program contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 includes prudent steps necessary to obtain least cost generation supply contracts on a long-term, short term and spot market basis.  66 Pa.C.S.A. §2807(e)(3.7)(ii).


10.
Neither PECO nor its affiliated interest, Exelon Generation, has withheld from the market any generation supply in a manner that violates Federal law.  66 Pa.C.S.A. §2807(e)(3.7)(iii).




11.
Waiver of 52 Pa. Code §54.187 to permit the designation of four procurement classes as contained in the Revised DSP Program is in the public interest.



12.
Pursuant to 66 Pa.C.S.A. §2102(b), the form Default Service Program Supply Master Agreement (Joint Settlement Petition, Exh. C, Appendix 1) and the form Default Service Program Block Energy Supply Master Agreement (Joint Settlement Petition, Exh. D, Appendix 1) to be used by PECO and its affiliates are reasonable and consistent with the public interest.


13.
The default service rates that will be produced by the tariffs contained in the Joint Settlement Petition are just and reasonable.
V.
ORDER


THEREFORE,



IT IS RECOMMENDED:

1.
That the rates, terms and conditions contained in the Joint Petition for Settlement at Docket No. P-2008-2062739 submitted by PECO Energy Company, the Office of Trial Staff, the Office of Consumer Advocate, the Office of Small Business Advocate, Philadelphia Area Industrial Energy Users Group, Constellation New Energy, Inc. and Constellation Energy Commodities Group, Inc., the City of Philadelphia, Direct Energy Services, Inc., Dominion Retail, Inc., the Retail Energy Supply Association, the Tenant Union Representative Network, Action Alliance of Senior Citizens of Greater Philadelphia, Association of Community Organizations for Reform Now and Reliant Energy, Inc. are approved and adopted without modification;

2.
That upon entry of the Commission Order approving the recommendation to adopt the Joint Petition for Settlement, PECO Energy Company be permitted to file the tariff and tariff supplement in substantially the same form as those attached to the Joint Petition as Exhibits E and H to become effective on one day’s notice after entry of the Commission’s final order;



3.
That the form Default Service Program Supply Master Agreement (Joint Settlement Petition, Exh. C, Appendix 1) and the form Default Service Program Block Energy Supply Master Agreement (Joint Settlement Petition, Exh. D, Appendix 1) to be used by PECO and its affiliates are approved;


4.
That 52 Pa. Code §54.187 is waived to the extent necessary to permit the establishment of the procurement classes as contained in the Revised DSP Program contained in the Joint Petition for Settlement;


5.
That NERA Economic Consulting, Inc. is approved as independent evaluator pursuant to the terms of the Revised DSP Program;



6.
That admitted into the record of this proceeding are:

(a)
the Joint Petition for Settlement, including all appendices;

(b)
the March 19, 2009 Stipulation;

(c)
PECO Sts. 1 and 1-S (the direct and supplemental direct testimony of Richard G. Webster, Jr., including Exh. RGW-1-S), PECO Sts. 2, 2-S and 2-R (the direct, supplemental and rebuttal testimony of William J. Patterer, including Exhs. WJP -1 through WJP-3, WJP-1-S and WJP-1-R), PECO Sts. 3, 3-S and 3-R (the direct, supplemental direct and rebuttal testimony of Scott G. Fisher, including Exhs. SGF-1 through SGF-5, SGF-1R through SGF-5R), PECO Sts. 4, 4-S and 4-R (the direct, supplemental direct and rebuttal testimony of Chantale LaCasse, Ph.D., including Exhs. CL-1 through CL-3, CL-2-S, CL-3-S), PECO Sts. 5, 5-S and 5-R (the direct, supplemental direct and rebuttal testimony of John J. McCawley, P.E.), PECO Sts. 6 and 6-R (the direct and rebuttal testimony of Alan B. Cohn, including Exhs. ABC 1 through ABC-12, ABC-1-R), PECO Sts. 7 and 7-R (the direct and rebuttal testimony of Manus J. McHugh, including Exhs. MJM-1 through MJM-4) and PECO St. 8-R (the rebuttal testimony of Frank J. Jruska, including Exh. FJJ-1-R);
(d)
OTS Sts. 1 and 1-SR (the direct and surrebuttal testimony of Amanda Gordon, including Exh. 1);

(e)
OCA Sts. 1, 1-R and 1-S (the direct, rebuttal and surrebuttal testimony of Richard S. Hahn, including Exhs. RSH-1 through  RSH-9), OCA Sts. 2 and 2-R (the direct and rebuttal testimony of Roger D. Colton, including Schs. RDC-1 through RDC-3 and RDC-2R), OCA St. 3-R (the rebuttal testimony of Barbara R. Alexander);
(f)
OSBA Sts. 1, 2 and 3 (the direct, rebuttal and surrebuttal testimony of Brian Kalcic, including Schs. BK-1 through BK-15);
(g)
Constellation Sts. 1, 1-R and 1-SR (the direct, rebuttal and surrebuttal testimony of Michael D. Smith, including Exh. A);
(h)
Direct Energy Sts. 1 and 1-SR (the direct and surrebuttal testimony of Ronald M. Cerniglia, including Exhs. RMC-1 and RMC-2) and Sts. 2 and 2-SR (the direct and surrebuttal testimony of Christopher H. Kallaher, including Exh. CHK-1);

(i)
Dominion Retail Sts. 1 and 1-SR (the direct and surrebuttal testimony of Thomas J. Butler);
(j)
TURN et al. Sts. 1, 1-R and 1-SR (the direct testimony of Harry S. Geller, Esq.); and

(k)
RESA Sts. 1 (public and proprietary), 1-R and 1-SR (the direct, rebuttal and surrebuttal testimony of Richard J. Hudson, Jr., including Exhs. RJH-1 (public and proprietary) through RKH-7).
7.
That those statements and exhibits marked confidential (RESA St. 1 and RESA Exh. RJH-1) are not to be included in the public record of this case; and


8.
That upon acceptance and approval by the Commission of the tariff and tariff supplements filed by PECO Energy Company consistent with this Order, this proceeding at Docket No. P-2008-2062739 shall be marked closed.

	Date:
	       March 23, 2009
	
	_________________________________

	
	
	
	Marlane R. Chestnut

	
	
	
	Administrative Law Judge


APPENDIX A 
� 	Specifically, 66 Pa.C.S.A. §2807(e).





� 	On that same date, PECO filed separate Petitions regarding its proposed Energy Efficiency Package (at Docket No. P-2008-2062740) and Market Rate Phase-In (at Docket No. P-2008-2062741). 





� 	The Petition was published at 38 Pa.B. 5407 (Sept. 27, 2008).


� 	For the purpose of this proceeding, the members of PAIEUG, listed on Attachment A to its Petition/Answer, are Air Liquide Industrial U.S., LP, Boeing Company, Buckeye Partners, L.P., ConocoPhillips Trainer Refinery, Drexel University, Franklin Mills Associates Limited Partnership, GlaxoSmithKline, Jefferson Health System, Kimberly-Clark Corporation, Merck & Co., Inc., Rohm and Haas Company, Saint Joseph’s University, Sanofi-Aventis, Temple University and Villanova University.  I informed all parties that my daughter was currently employed by Merck; no party objected to my continued participation in this proceeding.  





� 	For the purpose of this proceeding, RESA’s members include Commerce Energy, Inc., Consolidated Edison Solutions, Inc., Direct Energy Services, LLC., Gexa Energy, Hess Corporation, Integrys Energy Services, Inc., Liberty Power Corp., Reliant Energy Retail Services, LLC, Sempra Energy Solutions, Suez Energy Resources NA, Inc. and US Energy Savings Corp.





� 	Also on October 14, 2008, Reliant filed a Notice of Appearance on behalf of Norman J. Kennard, Esq., and Brian R. Greene, Esq., and a Motion for Admission Pro Hac Vice on behalf of Mr. Greene.


� 	P.L. 1592, No. 129.


� 	The Joint Petition is appended to this Recommended Decision as Attachment A.





� 	While all of the counsel who participated exhibited an exemplary degree of competence and professionalism, I wish to especially commend PECO’s counsel for doing an outstanding job in this complex proceeding.
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