PENNSYLVANIA


PUBLIC UTILITY COMMISSION


Harrisburg, PA 17105-3265

Public Meeting held March 26, 2009
Commissioners Present: 


James H. Cawley, Chairman


Tyrone J. Christy, Vice Chairman


Robert F. Powelson, Statement attached

Kim Pizzingrilli

Wayne E. Gardner
	Pennsylvania Public Utility Commission,
Law Bureau Prosecutory Staff

          v.

PPL Electric Utilities Corporation

	
	           M-2008-2057562



OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition is a Joint Petition for Settlement of the Informal Investigation of PPL Electric Utilities Corporation’s (PPL) Compliance with Certain Provisions of the Public Utility Code (Code), which was filed on August 13, 2008, by PPL and the Commission’s Law Bureau Prosecutory Staff (Prosecutory Staff).  


History of the Proceeding


On November 7, 2007, Prosecutory Staff initiated an informal investigation of PPL’s alleged conduct in connection with the termination of electric service to Ryan Donachy’s residential account in Oberlin, PA.  During the conduct of the informal investigation, Prosecutory Staff made several information and document requests to which PPL responded.  Additionally, Prosecutory Staff interviewed several PPL employees.


Ryan Donachy opened an account with PPL on June 28, 2006, for his Oberlin, PA residence.  On July 24, 2006, PPL transferred $141.43 from Mr. Donachy’s previous account balance at another address in Harrisburg, PA.  Despite having received continuous electric service from PPL, Mr. Donachy did not pay any bills on the account since November 2006.


On September 15, 2007, a ten-day notice of termination letter was received by the Donachys.  On September 19, 2007, Deb Donachy called PPL and spoke with a customer service representative.  Mrs. Donachy was given the option of going on a budget billing plan and she accepted the offer.  Under the payment agreement, the Donachys were to make a $131 payment on October 8, 2007.  The representative, additionally, discussed, but did not refer Mrs. Donachy, to PPL’s OnTrack program or to Operation HELP,
 during the telephone call. 


On October 19, 2007, PPL telephoned the Donachys and gave them a three‑day notice of termination of service.  Also on October 19, 2007, Ryan Donachy telephoned PPL in order to make an arrangement so as to avoid termination.  PPL’s representative informed Mr. Donachy that he would have to pay $121 by October 23, 2007.  Mr. Donachy informed the representative that he could not make that payment because he would not receive a paycheck until after that date.  The representative put Mr. Donachy on hold.  When the representative returned to the call, she advised Mr. Donachy that he would not have dispute rights.  Mr. Donachy then agreed to the arrangement offered by PPL and he was given the telephone number for the OnTrack program.  Settlement at ¶ 13.


During the telephone call, Mr. Donachy never contended that the amount of his electric bill was incorrect or that he did not owe PPL the amount claimed by PPL in the bill.  On October 22, 2007, PPL telephoned the Donachys to deliver a three-day notice of termination.  On November 2, 2007, the Donachys’ electric service was terminated by PPL.  Following termination, Mr. Donachy called PPL and was informed that he had to make a payment of $136 before power would be restored to his residence.


On November 3, 2007, a fire, allegedly started by a lit candle that touched a wall, damaged the Donachys’ residence.  Two of the Donachys’ children perished in that fire.



By Order entered herein on November 19, 2008, we noted that PPL and Prosecutory Staff had entered into the instant Settlement, and we further afforded interested parties twenty days in which to file Comments to the proposed Settlement.


On December 8, 2008, Dauphin County Social Services for Children and Youth (CYS) filed Comments to the Settlement on behalf of “A.D.”  A.D. is a minor child of Ryan and Deb Donachy.  CYS also filed a Petition to Intervene pursuant to Section 5.71(a)(2) of our Regulations, 52 Pa. Code § 5.71(a)(2).


On December 9, 2008, the Pennsylvania Utility Law Project (PULP) and Community Legal Services (CLS) filed Joint Comments in Opposition to the Settlement.



On December 22, 2008, PPL filed Responsive Comments to the Comments filed by CYS and PULP/CLS.  On January 8, 2009, Prosecutory Staff filed a Response to Public Comments. 
Terms of the Settlement Agreement


Prosecutory Staff and PPL conducted settlement negotiations concerning the informal investigation.  Those negotiations culminated in the instant settlement agreement.  It is the policy of the Commission to promote settlements.  52 Pa. Code § 5.231.  The instant settlement is consistent with the Commission’s rules and practices encouraging negotiated settlements, as set forth at 52 Pa. Code §§ 69.391 and 69.401.  Settlement at ¶ 27.     



As part of the investigation, Prosecutory Staff reviewed the actions and business practices of PPL.  If this matter had been litigated, Prosecutory Staff would have contended that PPL violated certain sections of the Code and the Commission’s Regulations.  Settlement at ¶ 15.  Prosecutory Staff acknowledges that its arguments may or may not have been accepted by the Commission had the matter been fully litigated.  



Had the matter been litigated, PPL would, for its part, have contested each of Prosecutory Staff’s contentions.  Additionally, PPL denies that, if Prosecutory Staff’s alleged facts had been proven, that they would constitute violations of the Code and the Commission’s Regulations.  Settlement at 17.


The proposed settlement resolves all issues of violations or potential violations relating to the Donachy termination.  Should the settlement be adopted, Prosecutory Staff agrees to forebear the institution of any formal complaint pertaining to PPL’s conduct as outlined above.  However, nothing in the settlement shall affect the Commission’s authority to accept and resolve any informal or formal complaints filed by any affected party who has not participated by intervening and/or filing comments at the instant docket, except that no civil penalties may be imposed by the Commission for any actions identified herein.  Settlement at ¶ 20.


PPL has been cooperative and responsive to Prosecutory Staff’s concerns in this investigation.  PPL has complied with Prosecutory Staff’s requests for information and documentation.  Prosecutory Staff and PPL have agreed to settle this matter provided the following actions are taken: 
(1) PPL will develop an updated call script for its customer service representatives to enhance their ability to recognize dispute situations.  PPL will train its personnel regarding the updates.  The updates are subject to the satisfaction and approval of the Commission’s Bureau of Consumer Services (BCS).
(2)
PPL will provide additional training for its staff regarding the Commission’s policy on encouraging budget billing agreements with customers in conformance with the Commission’s Order in In re: Insuring Consistent Application of 52 Pa. Code § 56.12(7) Equal Monthly Billing, Docket No. M-00051925 (Order entered June 2, 2006).  PPL will update its training materials regarding budget billings to the satisfaction and approval of BCS.
(3)
PPL will establish procedures with specific regard to the payment agreement call flow instructions to customer service representatives to the satisfaction of BCS.  PPL will not use the term “pending payment agreement” as part of its future procedures and processes.
(4)
PPL will modify its language on the payment agreement call flow chart regarding medical emergency conditions.  As part of its payment agreement call flow process, PPL will include the following script regarding medical certifications:
If someone living in your home is seriously ill or has a medical condition, we will not shut off your service for up to 30 days if a doctor or nurse practitioner verifies that such an illness exists.  You also must make agreements to pay your bill.  Is there a serious medical condition in your home?
(5)
Regarding Friday terminations of service, PPL will develop a procedure and call sheet for customer service representatives to take the following actions when they handle calls from customers who had their residential service terminated on a Friday:
a. Check for the issuance of a 10-day notice and proper date of termination;

b. Verify completion of 3-day notice requirements;

c. Check for recent payments received;

d. Determine if dispute procedures were applicable; and 
e. Look for any suspend charges (i.e., medical certification or Pennsylvania PUC complaint.
f. If a winter termination is at issue, there must be additional personal contact with the customer.
g. Direct action by PPL to reconnect service within 24 hours if it is determined by the customer service representative that the termination was erroneous.

(6)
PPL will use its monitoring and observation process to ensure that it is in compliance with the new corrective actions outlined in the settlement agreement.
(7)
PPL will contribute $300,000 to PPL’s Operation HELP financial aid program within thirty days of the date of entry of the Commission Order approving the settlement agreement.  PPL will not seek recovery of this $300,000 contribution in any future ratemaking proceeding.

Settlement at ¶ 21.


Prosecutory Staff and PPL believe that the actions to be taken by PPL, as outlined above, creates a means to resolve, fairly and equitably, all issues arising from the instant informal investigation.  Accordingly, since the parties agree that the settlement is in the public interest, they request that the Commission approve it.  Settlement at ¶ 22.
CYS’ Petition to Intervene and Comments


CYS filed a Petition to Intervene herein pursuant to Section 5.71(a)(2) of our Regulations, 52 Pa. C.S. § 5.71(a)(2).  Section 5.72 of our Regulations, which deals with eligibility to intervene, is as follows:

§ 5.72.
  Eligibility to intervene

(a) Persons. A petition to intervene may be filed by a person claiming a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The right or interest may be one of the following:
(1) A right conferred by statute of the United States or of the Commonwealth.
(2) An interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.

(3) Another interest of such nature that participation of the petitioner may be in the public interest.
Intervention is not necessary in this instance.  We issued the Settlement for comment by any interested party.  CYS, in its capacity as representative of A.D., has sufficient interest to submit comments.  Accordingly, we shall consider the comments filed by CYS. 



CYS points out that A.D. was present at the fire that occurred on November 3, 2007, at the Donachy’s residence and that she suffered severe burns as a result of that fire.  CYS argues that the fire was a result of the termination of electric services by PPL.  Accordingly, CYS argues that it has an interest in ensuring that a complete investigation is conducted into the circumstances which led to A.D.’s injuries and the death of two of her siblings.  Finally, CYS argues that all or a portion of the $300,000 which PPL is to contribute to its Operation HELP, as part of the proposed Settlement, should be redirected to a trust fund for A.D.  Petition at 1-2.


While we are fully sensitive to the tragedy this child has suffered, we are constrained, first and foremost, by our own limitations.  As a creature of the Legislature, the Commission may exercise only those powers expressly conferred upon us.  Our authority is grounded in the enforcement of the Public Utility Code.  We have the authority necessary to impose fines and/or penalties for violations of the Code and our Regulations or Orders.



The Pennsylvania Supreme Court, however, has determined that the Commission lacks the necessary power to award damages, specifically noting that the Legislature left traditional judicial remedies, such as damages, in the hands of the courts.  Feingold v. Bell of Pennsylvania, 477 Pa. 1, 383 A.2d 791, 794-95 (1977).  By requesting that the Commission divert the proposed penalty to a trust fund for A.D., CYS requests the Commission to award damages.  Such action is reserved for the courts.  In this instance, it is reserved for the Court of Common Pleas of Dauphin County.  For these reasons, CYS’s comments/requests are denied.




Comments of PULP/CLS


PULP/CLS avers initially that PPL’s history establishes a pattern of providing unreasonable service to customers, particularly to low-income customers, on multiple occasions.  PULP/CLS also avers that significant steps are required on the part of the Commission in order to make PPL improve its service to customers.  Comments at 10-16.


On review, we find that PULP/CLS does not support its assertion of an established pattern of unreasonable service to low-income customers.  PPL serves nearly 1.4 million customers.  Unfortunately, we cannot reasonably expect that all customers will receive reasonable service 100% of the time.  From those occasions where service is less than reasonable, we cannot and will not recognize an established pattern of unreasonable service without a record supporting this conclusion.  


With regard to the Donachy investigation, PULP/CLS cites paragraphs of the Settlement stating what Prosecutory Staff would have alleged if the case had been formally litigated.  Comments at 4-5.  However, those paragraphs are merely proposed allegations; the allegations were not admitted by PPL and are not factual findings.  With regard to its allegations about PPL’s violations of the Code and the Commission’s Regulations, we conclude that PULP/CLS’ Comments are based on speculation and unsupported assumptions about PPL’s policies and behavior.


PULP/CLS further avers that the Commission should overturn the Settlement based upon the position that PPL’s conduct led to the deaths of the Donachy children.  PULP/CLS suggests that, based on that allegedly egregious conduct, a civil penalty of $10 million may be appropriate.  The $10 million should not be placed only into PPL’s Operation HELP, but should also be used to fund each of its universal service programs.  Comments at 26-27.


Regarding the allegation that PPL’s conduct led to the deaths of two of the Donachy children, we note that both Ryan and Deb Donachy, on or about December 15, 2008, each pled guilty to two counts of involuntary manslaughter and two counts of endangering children regarding the deaths of the two children on November 3, 2007.  Thus, it seems that the actual causation of the fire may be in dispute.  As noted above, such determinations and any resulting reward of damages are reserved for the courts.  


However, in the course of its investigation, the Prosecutory Staff weighed the preliminary evidence, including the possible causation factors of the fire, and determined that a just result would be to forego litigation in favor of immediate settlement which would bring about positive changes to PPL’s customer scripts and policies.  Those changes were deemed likely to have a positive effect especially on low-income customers.  Also, policies were to be instituted so that there would be a “double-check” on whether service had been erroneously terminated when the customer calls on a Friday after a Friday termination.  Fridays terminations are a concern because both the OCA’s and the Commission’s offices are closed on Saturdays and Sundays.  


PULP/CLS also contends that the civil penalty imposed on PPL should be at least $10 million and that PPL should be directed “to divide the penalty equally among all of its universal service programs.”  Comments at 29.  We shall consider the appropriate amount of the penalty in the context of analyzing the Settlement Agreement.  

Analysis of the Settlement Agreement


We now turn to the issue of whether approval of the Settlement would be consistent with the Commission’s Policy Statement at 52 Pa. Code § 69.1201.  We must furthermore determine whether approval of the Settlement would be in the public interest.


The first criterion is whether the conduct and the consequences of the conduct were of a serious nature.  PPL’s alleged conduct was of a serious nature.  Among the aspects considered serious were the following: (1) failure to provide dispute rights; (2) failure to explain to customers all available methods of avoiding termination; and (3) PPL’s definition of a “payment agreement.”  Among the aspects considered less serious was the use of termination notices as collection devices.  We note that, because there was no formal record developed in this case, there are no findings on the import of PPL’s conduct versus Ryan and Deb Donachy’s conduct on the resulting deaths.


As to the consequences of the conduct herein, the ultimate consequences of the series of events were catastrophic.  How greatly PPL’s actions affected or influenced those consequences, however, is a determination we cannot make.



In weighing possible violations of the Public Utility Code and Commission Regulations, we note that the consequences of a company’s failure to notify a customer of his dispute rights, if proven, and of failure to explain all available methods of avoiding termination, if proven, is serious.  This is because actual termination is delayed when there is a dispute pending.  Also, the consequence of PPL defining a payment agreement as being “pending” until first payment is made, if proven, also is serious because a customer may then believe that he is under a payment agreement until the first deadline for payment has passed.  At the same time, the company may not consider that the payment agreement is in effect until after a first payment is made.  Thus, the question of when a breach of a payment agreement takes place could remain unsettled.  The consequence of a company’s use of termination notices as a collection device, if proven, is not as serious.



We also review whether the regulated entity has made an effort to modify internal practices and procedures in order to address the conduct at issue, and to prevent similar conduct in the future.  On this issue, we note that PPL is making efforts to modify internal practices and procedures in order to address the problems with its former conduct regarding terminations.  As outlined above, those modifications will include the altering of its training of employees in the area of customer service procedures.  PPL will also improve the supervision of its customer service representatives.  PPL will no longer use the phrase “pending payment agreement.”  With regard to Friday terminations, PPL will direct its customer service representative to investigate whether those terminations are erroneous.  


We also consider the number of customers affected and the duration of the violation.  Numerous customers were probably affected by PPL’s former conduct in the processing of terminations.  


We also review the utility’s compliance history and level of cooperation.  Prosecutory Staff’s investigation revealed that PPL has had occasional occurrences in the past when it failed to provide the appropriate information to its customers on their dispute rights and also when it issued termination notices while disputes were still pending.  There is no recent formal history regarding PPL’s failure to explain all available methods of avoiding termination to customers faced with termination or of PPL using termination notices as a collection device.  PPL cooperated with the instant investigation. 


Finally, we consider whether the amount of the proposed civil penalty or, in this case, the proposed contribution, is sufficient to deter future violations or, in this case, to encourage the utility to reform its practices and procedures.  The size of the utility may be considered to determine an appropriate amount.  On review, we agree with the position of Prosecutory Staff that the proposed $300,000 contribution by PPL to its Operation HELP is reasonable, considering its willingness to modify and enhance certain of its employee training and customer services procedures.    


PULP/CLS’ recommended $10 million is excessive in this instance.  This Commission cannot assume that PPL’s actions caused the tragic deaths of the children.  Further, there is no indication that PPL exhibits a pattern of violating the Code or providing unreasonable service to its low-income customers.  In examining the conduct at issue and the proposed changes to future conduct, we are satisfied with the $300,000 as provided in the Settlement.  Modification of employee training and customer service procedures is more likely to have a positive impact on future termination proceedings that the imposition of an excessive penalty.


After consideration of all of the above criteria, we conclude that approval of the instant Settlement is in the public interest.  Given the evidence revealed by Staff’s investigation, the Settlement is likely to bring about immediate systemic change in the areas of the Company’s customer service procedures, training manuals and employee supervision.  We also consider that the $300,000 contribution is sufficiently large given the size of the Company and the conduct alleged.  The Settlement resolves all issues arising from Prosecutory Staff’s investigation but does not limit other parties’ rights regarding this matter, other than those outlined in this proceeding.
Conclusion
It is the Commission’s policy to promote settlements.  52 Pa. Code § 5.231.  The Parties herein have provided the Commission with sufficient information upon which to consider thoroughly the terms of the instant Settlement Agreement.  The Settlement Agreement effectively addresses the issues which arose during the course of this proceeding and avoids the expense of litigation and the possibility of appeals.  PPL agrees that, in the future, it will take all appropriate steps to avoid misconduct and noncompliance with the Code and the Commission’s Regulations.  Accordingly, we find that the proposed Settlement Agreement entered into between the Prosecutory Staff and PPL is in the public interest and merits approval; THEREFORE,


IT IS ORDERED:



1.
That the Settlement Agreement entered into between the Law Bureau Prosecutory Staff and PPL Electric Utilities Corporation, filed on August 13, 2008, which resolves the informal investigation of PPL’s compliance with certain provisions of the Public Utility Code, is approved. 


2.
That the informal investigation initiated by Law Bureau Prosecutory Staff on November 7, 2007, into PPL’s alleged conduct in connection with the termination of electric service to the residence of Ryan and Deb Donachy is hereby concluded.



3.
That PPL Electric Utilities Corporation agrees to henceforth comply with all the requirements of the Settlement Agreement with regard to its policy and procedure relative to terminations as outlined in the body of this Opinion and Order.


4.
That, among the other requirements of the Settlement Agreement outlined herein, PPL Electric Utilities Corporation agrees to contribute $300,000 to its Operation HELP financial aid program, within thirty (30) days of the date of entry of the instant Opinion and Order.  That PPL Electric Utilities Corporation further agrees not to seek recovery of the contribution in any future ratemaking proceeding. 


5.
That Docket No. M-2008-2057562 shall be marked closed.
BY THE COMMISSION,







James J. McNulty








Secretary
(SEAL)
ORDER ADOPTED:  March 26, 2009
ORDER ENTERED:  March 31, 2009
	�      Operation HELP provides emergency financial aid to pay heating bills for families enduring financial hardship.  It is funded by ratepayers, employees and PPL itself and is administered by a network of local agencies.
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