BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

William J. Borlak




:









:

v. :

C-2008-2064344
:

Columbia Gas of Pennsylvania, Inc.
 

:

INITIAL DECISION

Before

Katrina L. Dunderdale
Administrative Law Judge

HISTORY OF THE PROCEEDING


On September 12, 2008, William J. Borlak (“Complainant”) filed a formal complaint with the Pennsylvania Public Utility Commission (“Commission”) against Columbia Gas of Pennsylvania, Inc. (“Columbia Gas” or “Respondent”) alleging Columbia Gas improperly charged excessive rates for two rental units owned by Complainant. 


Columbia Gas filed an answer and new matter in response to Mr. Borlak’s complaint on October 14, 2008.  In its responsive pleading, Columbia Gas avers the gas rate charged to Mr. Borlak was correct and denies its charges are improper or excessive.  Columbia Gas further avers Mr. Borlak did not comply with past payment arrangements and has defaulted on all previous payment agreements.  Columbia Gas requests the complaint be dismissed with prejudice.  Mr. Borlak did not file an answer to Columbia Gas’ new matter pursuant to 52 Pa. Code §5.63. 
By Telephone Hearing Notice dated November 10, 2008, the Public Utility Commission notified the parties that an initial telephonic hearing in this case was scheduled for Tuesday, December 16, 2008 at 10:00 a.m.  On November 13, 2008, the undersigned issued a Prehearing Order setting forth the date and time of the scheduled hearing.    
On December 16, 2008, I convened the parties and attempted to conduct a telephonic hearing at which time Mr. Borlak, who appeared pro se, advised that he filed for bankruptcy protection from the United States Bankruptcy Court for the Western District of Pennsylvania back in November 2008 at Case Number 0827953.  Mr. Larry R. Crayne, Esquire, who represented Columbia Gas, was present.  Following a short discussion between the parties, Complainant requested a general continuance and advised he would provide the undersigned with written proof of the bankruptcy filing.
On December 17, 2008, the undersigned issued the First Interim Order granting Complainant’s request for a general continuance and ordering Complainant to provide the undersigned with notice when the bankruptcy proceeding concludes.
On January 29, 2009, the undersigned issued the Second Interim Order requiring documentation of the bankruptcy and ordering Complainant, on or before February 12, 2009, to provide to the undersigned documentation of the Chapter 13 bankruptcy petition including documentation showing Complainant listed the accounts with Respondent on the bankruptcy petition.
On February 5, 2009, Complainant’s bankruptcy counsel submitted a true and correct copy of the Meeting of Creditors notice, showing Complainant filed for Chapter 13 bankruptcy protection on November 26, 2008 at Case Number 08-27953, and Schedule F from Complainant’s bankruptcy petition, showing two accounts for natural gas service from Respondent for service at 730 California Avenue and 734 California Avenue.
FINDINGS OF FACT

1.
Complainant, William J. Borlak, receives mail at 1349 Fourth Avenue, Coraopolis, Pennsylvania 15108. 
2.
Complainant owns two rental units located at 730 and 734 California Avenue, Pittsburgh, Pennsylvania 15202 (hereinafter “rental units”).
3.
 Respondent provides natural gas service to the rental units.
4.
 On May 26, 2008, Respondent issued a landlord termination notice to Complainant advising Complainant gas service would be terminated due to Complainant’s failure to pay Respondent’s monthly bills on a timely basis.  
5.
 On September 12, 2008, Complainant filed a formal complaint with the Commission against Columbia Gas alleging Columbia Gas improperly charged excessive rates for two rental units owned by Complainant, and requested a payment agreement.  

6.
On October 14, 2008, Respondent filed an Answer to the complaint which avers, inter alia, it provided Complainant with numerous payment agreements in the past but Complainant defaulted on all of the agreements.  

7.
On November 10, 2008, the Commission issued a Telephone Hearing Notice which scheduled a telephonic initial hearing for 10:00 a.m. on December 16, 2008.

8.
On November 13, 2008, the undersigned issued a Prehearing Order which reminded the parties about the scheduled initial hearing and established guidelines  and procedures the parties must use during the pendency of the proceeding.  

9.
 On December 16, 2008, the presiding officer attempted to convene the parties for the initial hearing.

10. 
 On December 16, 2008, Complainant notified the presiding officer for the first time that he filed for Chapter 13 bankruptcy protection on November 26, 2008 in the United States Bankruptcy Court for the Western District of Pennsylvania.  

11.
 On December 16, 2008, the presiding officer continued the hearing generally pending receipt of documentation from Complainant’s bankruptcy counsel concerning the filing date of the bankruptcy petition and the status of Complainant’s accounts with Respondent.

12.
 On December 17, 2008, the presiding officer issued a First Interim Order Granting Complainant’s Request for General Continuance.

13.
 On January 29, 2009, the presiding officer issued a Second Interim Order Requiring Documentation of Possible Bankruptcy and ordered Complainant to provide on or before February 12, 2009 documentation concerning the filing of a Chapter 13 bankruptcy petition at Case Number 0827953, including documentation which evidences Complainant’s accounts with Respondent were listed as a debt on the bankruptcy petition.

14.
On February 5, 2009, Complainant’s bankruptcy counsel provided the presiding officer, opposing counsel and the Secretary’s Bureau with a copy of the Meeting of Creditors Notice and Schedule F issued in Case Number 08-27953-JAD.

15.
The Meeting of Creditors Notice, dated December 12, 2008, indicates a Chapter 13 bankruptcy petition was filed by Complainant on November 26, 2008 and scheduled the Meeting of Creditors for 3:00 p.m. on January 12, 2009.

16.
Schedule F – Creditors Holding Unsecured Nonpriority Claims from Case Number 08-27953-JAD lists Respondent as a creditor on two separate natural gas accounts totaling $5,757.77 for 730 California Avenue and $6,821.78 for 734 California Avenue.

DISCUSSION



On September 12, 2008, Complainant filed a formal complaint alleging Respondent improperly charged excessive rates for two rental units owned by Complainant, and requested a payment agreement.  At the administrative hearing scheduled to be conducted on December 16, 2008, Complainant notified the undersigned for the first time that he filed for Chapter 13 bankruptcy protection back on November 26, 2008.
To decide a controversy the Commission must have subject matter jurisdiction to decide the matter at issue.  Hughes v. Pennsylvania State Police, 619 A.2d 390 (Pa. Commwlth. 1992).  Subject matter jurisdiction refers to the authority of a court, or other tribunal such as the Commission, to hear and decide a case or the general class to which a given controversy or cause belongs.  Noxon Chemical Products Co. v. Leckie, 39 F.2d 318 (3rd Cir. 1930); Mid-City Bank & Trust Co. v. Myers, 343 Pa. 465, 23 A.2d 420 (1940).  

A bankruptcy petition filed under either Sections 301, 302 or 303 of the United States Bankruptcy Code will operate as a stay and bars the commencement or continuation of a judicial, administrative or other action or proceeding against the debtor, including the issuance or employment of a process, which action or proceeding was commenced prior to the start of the bankruptcy proceeding, or to recover a claim against the debtor that arose before the commencement of the bankruptcy proceeding.  See 11 U.S.C.S. §362(a)(1).



Pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471, the United States Bankruptcy Court has exclusive jurisdiction over all property belonging to the debtor, wherever located, as of the date the bankruptcy commences.  The Pennsylvania Public Utility Commission lacks subject matter jurisdiction over Complainant’s debts due and owing to Respondent as a public utility as of the date he filed the bankruptcy petition with the Bankruptcy Court.  The debts incurred by Complainant for the natural gas service provided by Respondent to the two rental units were debts incurred prior to the filing of the bankruptcy petition and were, in fact, listed as debts on Complainant’s Schedule F.  Therefore, those debts are under the exclusive province and authority of the United States Bankruptcy Court.  

Complainant has filed a formal complaint but is unable to proceed with pursuing his claim from Respondent.  In the process of handling his bankruptcy filing, the United States Bankruptcy Court will determine what, if anything, Complainant owes to Respondent on these two accounts and will direct Respondent as to how Respondent may deal with Complainant as regards those two accounts.  A party seeking a rule or order from the Public Utility Commission has the burden of proof, which burden is satisfied if the party establishes a preponderance of evidence which is substantial and legally credible.  66 Pa. C.S.A. §332(a), and Samuel J. Lansberry, Inc. v. Public Utility Commission, 578 A.2d 600 (Pa. Commw. 1990).  Pursuant to 66 Pa. C.S.A. §332(a), Complainant bears the burden of proof and the burden to proceed with his complaint, because he is the party seeking affirmative relief from the Public Utility Commission.     
Complainant is unable to proceed because he filed a bankruptcy petition.  Accordingly the complaint is dismissed in the ordering paragraphs below. 
CONCLUSIONS OF LAW

1. The Commission lacks jurisdiction over the parties and the subject matter of this proceeding pursuant to Section 1471 of Title 28, United States Code, 28 U.S.C.A. §1471.  


2.
As the party seeking affirmative relief from the Public Utility Commission, Complainant carries the burden of proving Respondent improperly charged Complainant for natural gas service and he bears the burden to proceed with his complaint.  66 Pa. C.S.A. §332(a).


3.
Complainant cannot proceed with his formal complaint before the Commission as authority over the two natural gas accounts rests with the United States Bankruptcy Court.
ORDER
THEREFORE, 

IT IS ORDERED:

That the complaint of William Borlak versus Columbia Gas of Pennsylvania, Inc. at Docket No. C‑2008-2064344 is hereby dismissed for failure to proceed with his complaint or to satisfy his burden of proof.

Date:  February 23, 2009

______________________________






Katrina L. Dunderdale






Administrative Law Judge
SERVICE LIST:  C-2008-2064344
William J. Borlak

1349 Fourth Avenue

Coraopolis, PA 15108

Max C. Feldman, Esq.

1322 Fifth Avenue

Coraopolis, PA 15108

Larry R. Crayne, Esq.

238 Johnston Road
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