COMMONWEALTH OF PENNSYLVANIA

OFFICE OF CONSUMER ADVOCATE

555 Walnut Street, 5th Floor, Forum Place
Harrisburg, Pennsylvania 17101-1923

IRWINA. POPOWSKY (717) 783-5048 FAX (717) 783-7152
Consumer Advocate 800-684-6560 (in PA only) consumer{@paoca.org
April 1, 2009

James J. McNulty

Secretary

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

Dear Secretary McNulty:

RE:  Petition of PECO Energy Company For
Approval to Procure Solar Alternative
Energy Credits
Docket No.  P-2009-2094494

Enclosed for filing is the Prehearing Memorandum of the Office of Consumer Advocate,

in the above-referenced proceeding

Copies have been served as indicated on the enclosed Certificate of Service.

Enclosures
ce: Honorable Charles E. Rainey, Jr.

00110746.docx

Respectfully Submitted,

!\"--—-.F--' ~ L

Darlene R. Wong

Assistant Consumer Advocate
PA Attorney I.D. # 87381



BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION

Petition of PECO Energy Company :
for Approval to Procure : Docket No. P-2009-2094494
Solar Alternative Energy Credits &

PREHEARING MEMORANDUM
OF THE
OFFICE OF CONSUMER ADVOCATE

Pursuant to Section 333 of the Public Utility Code, 66 Pa. C.S. § 333, and in
response to the Prehearing Conference Order issued by Administrative Law Judge Charles E.
Rainey. Jr. in the above-captioned matter, the Office of Consumer Advocate (OCA) provides the
following information:
L. Introduction

On March 3, 2009, PECO Energy Company (PECO) filed with the Pennsylvania
Public Utility Commission (PUC or Commission) a Petition of PECO Energy Company for
Approval to Procure Solar Alternative Energy Credits.

On March 23, 2009, the OCA filed its Notice of Intervention in this proceeding and
submitted an Answer to PECO’s Petition. In its Answer, the OCA noted its support for PECO’s
proposal to pursue bids for long-term contracts for solar alternative energy credits (solar AECs) that
would comply with electric distribution company (EDC) obligations under Alternative Energy
Portfolio Standards Act (AEPS). Additionally, the OCA identified a number of issues from its

preliminary review that needed to be addressed before Commission approval of the Petition.



IL. Issues and Sub-issues
The OCA has preliminarily identified the following factual and legal issues:

A. Need for a Bid Cap: PECO’s RFP does not appear to call for a bid cap. A
confidential bid cap may be necessary at this time, where a market for competitively priced solar
AECs may not be sufficiently developed. The OCA will examine the need for a bid cap and
methodologies to establish the cap.

B. Winning Bid Approval Process: PECO has proposed three business days for
the Commission to review and approve the bids. Because this is the first EDC proposal for solar
AEC procurement under AEPS that comes before the Commission, it would be unreasonable and
unnecessary to truncate the Commission’s review process in this manner. The market for solar
AECS is not the same volatile energy market in which short-term default service procurements are
made. The OCA will explore reasonable and appropriate procedures for the review and approval of
selected bids.

& The Supply Master Agreement: PECO proposes to allow bidders to change
the solar AEC Agreement as part of the bidder qualification process. yet at the same time proposes
the solar AEC Agreement be pre-approved as an affiliated interest agreement. The OCA submits it
would be unreasonable to allow changes to the solar AEC agreement during the bidder qualification
process, especially where affiliates may change the agreement without Commission review of those
changes. The OCA will consider the reasonableness of the Supply Master Agreement and whether
a process should be developed for changes, with Commission approval. to the Supply Master

Agreement.



D. Quantities of Solar AECs to be Procured: PECO’s Petition is unclear
whether the proposed procurement would be solely on behalf of its default service customer or all
customers. This should be clarified so that the procurement quantities and related costs can be
properly determined. The OCA will also examine whether the quantities of solar AECs sought to
be procured are reasonable.

E. Publicly Available Cost Information: PECO’s Petition does not include any
proposal to inform the public or its ratepayers regarding the results of its bid solicitation for solar
AECs. Because it is ratepayers who will ultimately be asked to pay the costs related to the
procurement, the OCA will consider the means to make necessary information publically available.

F. Carrying Charge Rate on Deferred Costs: The OCA will review the carrying
charge rate on any deferred costs.

G. Banking Proposal: The OCA will review any proposed banking of solar
AEC credits.

H. The OCA respectfully reserves the right to raise additional issues, if
necessary.

III.  Witnesses

At this time, the OCA 1is in the process of securing an expert witness who will
provide assistance with the issues raised above, and additional issues that may arise. The OCA will
notify the Administrative Law Judge and the parties of the identity of the witness(es) as soon as
possible.

IV.  Discovery
The OCA has not yet begun discovery but anticipates doing so in the next few days. The

OCA will also consider informal discovery to expedite matters.



V. Service on the OCA

The OCA will be represented in this case by Tanya J. McCloskey. Senior Assistant
Consumer Advocate, and Darlene R. Wong, Assistant Consumer Advocate. Two copies of all
documents should be served on the OCA as follows:

Darlene R. Wong, Assistant Consumer Advocate

Tanya J. McCloskey, Senior Assistant Consumer Advocate
Office of Consumer Advocate

5™ Floor, Forum Place

555 Walnut Street

Harrisburg, PA 17101-1923

Telephone: (717) 783-5048

Fax: (717) 783-7152

E-mail: dwong(@paoca.org
tmecloskevi@paoca.org

As a courtesy, the OCA requests that all electronic correspondence be copied to

Jessica J. Homer (JHorner(@paoca.org).

V1.  Public Input Hearings

At present, it does not appear that a public input hearing in this proceeding is
necessary. However, if sufficient consumer interest arises, the OCA will promptly notify the
Administrative Law Judge and all parties and request a public input hearing.
VII. Proposed Schedule

The OCA will work with the parties to develop a mutually agreeable procedural

schedule.



VIII. Settlement

The OCA is willing to participate in settlement discussions.

that many of these issues can be addressed through a settlement process.

Office of Consumer Advocate
5" Floor, Forum Place

555 Walnut Street

Harrisburg, PA 17101-1923
Telephone:  (717) 783-5048

Fax: (717) 783-7152
DATE: April 1, 2009
110741.doc

Respectfully submitted.

Darlene R Wong

Assistant Consumer Advocate
PA Attorney 1.D. # 87381
E-Mail: DWong(@paoca.org

Tanya J. McCloskey

The OCA anticipates

Senior Assistant Consumer Advocate

PA Attorney 1.D. # 50044

E-Mail: TMcCloskey(@paoca.ore

Counsel for:
Irwin A. Popowsky
Consumer Advocate



CERTIFICATE OF SERVICE

Petition of PECO Energy Company :
For Approval to Procure Solar : Docket No.  P-2009-2094494
Alternative Energy Credits :

I hereby certify that I have this day served a true copy of the foregoing document,
Prehearing Memorandum of the Office of Consumer Advocate, upon parties of record in this
proceeding in accordance with the requirements of 52 Pa. Code Section 1.54 (relating to service
by a participant), in the manner and upon the persons listed below:

Dated this 1" day of April 2009.

SERVICE BY E-MAIL and INTEROFFICE MAIL

Bohdan R. Pankiw, Esquire Johnnie E. Simms, Esquire

Law Bureau Office of Trial Staff

Pennsylvania Public Utility Commission Pennsylvania Public Utility Commission
Commonwealth Keystone Building Commonwealth Keystone Building

400 North Street 400 North Street

Harrisburg. PA 17120 Harrisburg, PA 17120

SERVICE BY INTEROFFICE MAIL

Thomas Charles

Office of Communications

Pennsylvania Public Utility Commission
Commonwealth Keystone Building

400 North Street

Harrisburg, PA 17120

SERVICE BY E-MAIL and FIRST CLASS MAIL

Romulo L. Diaz, Jr., Esquire Thomas P. Gadsden, Esquire
PECO Energy Company Kenneth M. Kulak, Esquire
2301 Market Street Morgan, Lewis & Bockius. LLP
P.O. Box 8699 1701 Market Street

Philadelphia, PA 19101-8699 Philadelphia, PA 19103-2921



Daniel G. Asmus

Assistant Small Business Advocate
Office of Small Business Advocate
Commerce Building. Suite 1102
300 North Second Street
Harrisburg, PA 17101

SERVICE BY FIRST CLASS MAIL

Christopher B. Craig, Esquire

Senate Democratic Appropriations Committee

Room 545, Main Capitol Building
Harrisburg, PA 17120

Dan Griftiths

Dept of Environmental Protection - OETD

P.O. Box 2063
400 Market Street, 16" Floor
Harrisburg, PA 17105-2063

Roger E. Clark

Manager for Technology & Policy
The Reinvestment Fund
Sustainable Development Fund
718 Arch Street, Suite 300 North
Philadelphia, PA 19106-1591

Susan M. Shanaman, Esquire
212 North Third Street

Suite 203

Harrisburg, PA 17101

Daniel Clearfield, Esquire

Wolf Block Schorr and Solis-Cohen LLP
PO Box 865

213 Market Street. 9th Floor

Harrisburg. PA 17108-0865

Joe Dworetzky. Esquire

Matthew Hamermesh, Esquire
Hangley Aronchick Segal & Pudlin
One Logan Square

18th & Cherry Streets, 27th Floor
Philadelphia, PA 19103-6933

John Hanger

Acting Secretary

Department of Environmental Protection
Rachel Carson State Office Building
400 Market Street, 9" Floor

Harrisburg, PA 17105-8464

Maureen Mulligan

PV Now

33 Greening Life Lane
Shermans Dale, PA 17090

J. Michael Love

Donna Clark

Energy Association of PA
800 North 3" Street
Harrisburg, PA 17102

Richard P. Mather, Sr., Esquire

Scott Perry. Esquire

Department of Environmental Protection
Rachel Carson State Office Building
400 Market Street, 9th Floor

Harrisburg, PA 17105-8464

Paul Russell. Esquire

PPL Electric Utilities Corporation
Two North Ninth Street
Allentown, PA 18101

David M. Kleppinger, Esquire
Charis Mincavage, Esquire
McNees, Wallace & Nurick
100 Pine Street

Harrisburg, PA 17108



John Curtis, CEO

Green Energy Capital Partners
600 W. Germantown Pike
Plymouth Meeting, PA 19162

David Grosberg, Director
Business Development
Invenergy. LLC

7564 Standish Place. Suite 123
Rockville, MD 20855

William Routson, Program Manager

Sustainable Energy Fund
968 Postal Road

Suite 315

Allentown, PA 18109

Michael McCabe, Partner
Hereford Capital Advisors
d/b/a Oak Leaf Energy Partners
1430 Wyknoop Street

Suite 100

Denver, CO 80202

Gordon Smith. Esquire

John & Hengerer

1200 17th Street, NW

Suite 600

Washington. DC 20036-3006

Janine Durand, Esquire

PJM Interconnection, L.L.C.
955 Jefferson Avenue

Valley Forge Corporate Center
Norristown, PA 19403-2197

Leonard Navitsky
Senior Power Originator
PPM Energy

3301 Cherokee Street,
Emmanus, PA 18049

Lillian Smith Harris, Esquire
Hawke McKeon & Sniscak LLP
Harrisburg Energy Center

100 North Tenth Street

P.O. Box 1778

Harrisburg. PA 17101

Colin M. Cashel

FPL Energy

P.O. Box 14000

Juno Beach, FL. 33408-0420

Enio Ricei, V.P.. Energy and Marketing
Invenergy, LLC

Suite 2020

One South Wacker Drive

Chicago. IL 60016

Susan F. Tierney. Ph.D.
Managing Principal

111 Huntingdon Avenue
Tenth Floor

Boston, MA 02199

Robert Gramlich
Policy Director
AWEA

1101 14™ Street, NW
12th Floor
Washington, DC 10005

Joel L. Morrison

The Energy Institute
Pennsylvania State University
C-211 Coal Utilization Lab
University Park, PA 16802

Bradley D. Collins, Executive Director
American Solar Energy Society

2400 Central Avenue

Suite A

Boulder, CO 8030 1



Vincent J. Walsh, Jr., Esquire
SEPTA

1234 Market Street

Fifth Floor

Philadelphia, PA 17107

Jan Jarrett

President and CEO
PennFuture

610 N. Third Street
Harrisburg. PA 17101

Sheila Slocum Hollis, Esquire
Duane Morris, Esquire

1667 K Street, NW

Suite 700

Washington, DC 20004-2166

Julie Hamm

Solar Electric Power Association
1800 M Street. N.W.

Suite 300

Washington, DC 20036

Pennsylvania Rural Electric Association
212 Locust Street

P. O Box 1266

Harrisburg. PA 17108-1266

Dennis M. Moore, Esquire

Associate General Counsel Litigation
National Railroad Passenger Corporation
60 Massachusetts Avenue, NE
Washington. DC 20002

John Will Ongman, Esquire
Marc Machlin, Esquire
Pepper Hamilton LLP

600 Fourteenth Street, NW
Washington, DC 20005

Executive Director

PPL Sustainable Energy Fund
968 Postal Road. Suite 315
Allentown, PA 18109-9349

Jennifer Hopkins, President
Sustainable Energy Fund of Central
Eastern Pennsylvania

968 Postal Road, Suite 315
Allentown. PA 18109

David Smith

Babcock and Brown, LLP
Suite 300

1055 Westlakes Drive

Berwyn, PA 19312

Michael Kane

Executive Director

Community Foundation for the Alleghenies
216 Franklin Street, Suite 606

Johnstown, PA 15901

Michael G. Banta, Esquire
Indianapolis Power & Light Company
One Monument Circle

P.O. Box 1595

Indianapolis, IN -16206-1595

Rhone Resch

Solar Energy Industries Association
805 15" Street

Suite 510

Washington, DC 20005

John Halsted, Esquire

Gawthrop, Greenwood & Halsted
P.O. Box 562

West Chester, PA 19381-0562

Joseph Otis Minott, Esquire
Executive Director

Clean Air Council

135 South 19™ Street, Suite 300
Philadelphia, PA 19103

Kenneth M. Barna. Esquire
Wayne R. Frigard, Esquire
Rubin and Rudman LLP
50 Rowes Wharf

Boston, MA 02110



Kent J. Weist. Sr. Attorney
PennFuture

610 N. Third Street
Harrisburg, PA 17101

Electric Power Generation Association
800 N. Third Street
Harrisburg, PA 17102
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Dm—leﬁ?@ong
Assistant Consumer Advocate
PA Attorney I.D. # 87381
E-Mail: DWong(@paoca.org
Tanya J. McCloskey
Senior Assistant Consumer Advocate
PA Attorney 1.D. # 50044
E-Mail: TMcCloskey(@paoca.org

Counsel for

Office of Consumer Advocate
555 Walnut Street

5th Floor, Forum Place
Harrisburg, PA 17101-1923
Phone: (717) 783-5048

Fax: (717) 783-7152
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Tracy McCormick, Executive Director
Retail Energy Supply Association
7159 Red Top Road

Hummelstown, PA 17036



