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HISTORY OF THE PROCEEDING


Ms. Saundra Faye Adams (hereinafter “Ms. Adams” or “Complainant”) filed this present complaint on August 18, 2008, objecting to Respondent’s pole being located on her property, which services the real estate owned by her neighbors and asserted the distribution pole should be located on their property.  Ms. Adams complained personnel of Respondent West Penn Power Company, d/b/a Allegheny Energy (hereinafter “West Penn Power” or “Respondent”) periodically enter onto her land in order to maintain the pole and/or the right-of-way.  Complainant asked the Commission to direct West Penn Power to relocate its pole and lines and she offered to pay $10.00 per month towards the cost of that relocation.

On September 16, 2008, West Penn Power filed an Answer to Ms. Adams’ complaint and averred its utility pole located on or near Complainant’s property was validly situated.  In addition, Respondent avers Complainant is enrolled already in its Customer Assistance Program (CAP).  West Penn Power requested the Formal Complaint be dismissed.  On September 30, 2008, Complainant responded in writing to West Penn Power’s Answer.


On November 21, 2008, the Office of Administrative Law Judge scheduled an initial telephonic hearing for Thursday, January 8, 2009 before Administrative Law Judge Mark A. Hoyer.  Ms. Adams appeared and represented herself.  West Penn Power was represented by Attorney John L. Munsch.  The resulting record consists of a 47-page transcript of the discussion and testimony, and two West Penn Power exhibits.  The parties made final summations on the record.  


On February 20, 2009, the Office of Administrative Law Judge issued a new Hearing Change Notice in which this matter was assigned to the undersigned Administrative Law Judge and a further hearing in this matter was scheduled for March 23, 2009.  On February 27, 2009, the undersigned closed the hearing record in this matter and cancelled the further telephonic hearing scheduled for March 23, 2009, on the grounds the parties had been fully provided and availed themselves of the opportunity to present their positions at the initial hearing on January 8, 2009.

FINDINGS OF FACT


1.
Complainant Saundra Faye Adams resides at 103 Heritage Drive, Mount Braddock, Pennsylvania, where she receives electric utility service from Respondent doing business as Allegheny Energy.  Tr. 12.



2.
Complainant is currently a Customer Assistance Program (CAP) customer and receives low income energy assistance through Respondent’s Low Income Payment Usage and Reduction (LIPURP) Program.  Tr. 10-12.


3.
Complainant filed a formal complaint on August 18, 2008 in which she requested a payment plan totaling $10.00 per month to go towards the cost of relocating Respondent’s pole and lines off her property.


4.
At the initial hearing, the parties discussed Complainant’s monthly CAP amount and reached an agreement about how much she would pay on her account with Respondent.  Tr. 10-13.



5.
In her complaint, Ms. Adams alleged she “should not be held responsible for living expenses of free-loaders, nor suffer property damage, loss, and higher taxes”, asked the Commission to direct West Penn Power to relocate its pole and lines, and “try to keep the move as inexpensive as possible and put me on a $10.00 per month repayment plan.”  Formal Complaint, paragraphs 4 & 7; Tr. 10-13.


6.
Complainant posted notices on her property and near the existing pole on her property to the effect Respondent’s agents trespass every time they walk onto her property.  Tr. 13, 38.


7.
Complainant testified Respondent advised her it would move the pole off her property and onto the property of her neighbors if she paid Respondent to move the pole.  Tr. 15.


8.
Complainant testified she was willing to pay $10.00 per month to Respondent to cover the cost of moving the pole.  Tr. 15.


9.
Respondent’s witness testified Respondent was willing to move the pole off of Complainant’s property but only if she reimbursed Respondent for the total cost of relocation, which it estimated would be approximately $10,000 to $15,000, would require Respondent to obtain right-of-ways from three individuals, and require the removal of two very large trees from a nearby property.  Tr. 34, 35.


10.
Respondent’s witness testified Complainant’s right-of-way was not expanded recently by the utility company and there has not been any fresh cutting within the easement.  Tr. 35.


11.
Complainant testified she inherited eight acres in 1968 which contains a right-of-way easement for Respondent to install electric poles, which it did in order to provide electric service to Complainant’s neighbors.  Tr. 15, 16.



12.
Respondent’s electric line skirts along Complainant’s property line, and provides electric service to customers located on a neighboring but unconnected street because Complainant’s property is located at the end of a dead-end street.  Tr. 19-24; Respondent’s Exhibit A.



13.
Respondent currently has one electric pole located on the edge of Complainant’s property with 7,000 volt distribution electric lines that feed from her property at the end of a dead-end street up to the lower portion of a neighboring development on Hill Street.  Tr. 22, 23, 28, 29; Respondent’s Exhibit A.


14.
Complainant testified her neighbor, to whom her father sold eight acres of land in 1948, should have the electric right-of-way over his property in order to provide electricity to the other neighbors because her family never sold real estate for the newer development on the neighboring street and should not have her land encumbered for their benefit.  Tr. 13-17, 32-35.


15.
Complainant testified her predecessors-in-title sold a utility easement to Respondent but contends Respondent must remove the utility pole as she is not bound by the terms of the easement, and she should not have to pay real estate taxes for services provided to her neighbors, when she is not permitted to use her own property for her own purpose.  
Tr. 15, 16, 32-35.


16.
On January 20, 1950, Zenia Adams and Francis Adams, Complainant’s predecessors-in-title, entered into a Right of Way Agreement with West Penn Power Company for an easement to include an electric transmission system, in consideration of one dollar paid by West Penn Power Company.  Tr. 24; Respondent’s Exhibit A.
DISCUSSION


As the party seeking the intervention of this Commission, Complainant has the burden of proving Respondent violated the provisions of the Public Utility Code or this Commission’s regulations in some fashion.  Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a).  To establish a sufficient case and satisfy the burden of proof, Complainant must show the public utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990), Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Such a showing must be by a preponderance of the evidence, [Samuel J. Lansberry, Inc. v. Pa. Public Utility Comm’n, 134 Pa.Commw. 218; 221-222, 578 A.2d 600; 602 (1990), alloc. den. in 602 A.2d 863 (1992)], and is met by presenting evidence more convincing, by even the smallest amount, than that evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Commw., PA Public Utility Comm’n, 67 Pa.Commw. 597, 447 A.2d 1100 (1982), Edan Transportation Corp. v. PA Public Utility Comm’n, 154 Pa.Commw. 21, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Public Utility Comm’n, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 194 Pa.Super. 278, 166 A.2d 96 (1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 85 Pa.Commw. 23, 480 A.2d 382 (1984).


As a creature of the legislature, the Commission only has those duties, powers, responsibilities and jurisdiction specifically granted to it.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 162 (1985).  The Pennsylvania Supreme Court has held the Commission does not have the jurisdiction to determine the scope and validity of an easement.  Fairview Water Company v. Pa. P.U.C., 157 Pa. 384, 502 A.2d 162 (1985).  See also Nigro v. PPL Electric Utilities Corporation, C-00003242, Order entered 10/26/2004.
Although the Commission has no jurisdiction over substantive determinations of property rights and easements, (See In Re: Lou Amati/Amati Service Station v. West Penn Power Company and Bell Atlantic-Pennsylvania, Inc., Docket No. C-00945842 [October 25, 1996]), the Commission does have jurisdiction to determine whether a utility has an executed and recorded right-of-way as a matter of fact.  See Messina v. Bell Atlantic-Pennsylvania, Inc., 1998 Pa. PUC LEXIS 190, C-00968225 (September 23, 1998).  In the absence of proof of such an agreement, a utility could only place its facilities over private property through the exercise of the power of eminent domain, an exercise requiring prior Commission approval.  
In Messina, supra, the Commission factually determined the documentary evidence did not establish the existence of any instrument granting a right-of-way across the complainant’s property and therefore the Commission ordered the utility to remove its facilities from the complainant’s property.  In Amati, supra, a valid easement or right of-way was demonstrated but the scope of its use was challenged.  The Commission determined it was unable to exercise jurisdiction because the issue to be determined was the scope of the use of an existing right-of-way.  


Here, as in Messina, the issue is whether the facts establish the existence of a right-of-way.  Unlike the utility company in Messina, the utility here was able to produce an instrument purporting to show an express grant of authority for a right-of-way across the Complainant’s property, which instrument was executed by Complainant’s predecessors-in-title.  Should Ms. Adams wish to disprove the existence of an easement, she must do so in the Fayette County Court of Common Pleas.  Should Ms. Adams succeed, she could then seek an order of ejectment directing Respondent to remove its facilities from her property.


Complainant herein objects to Respondent’s pole being located on her property.  Complainant does not dispute the distribution pole and electric lines were present when she inherited the property in 1968.  What she asserts is the distribution pole, which services the real estate owned by her neighbors (whose properties front on Hill Street), should be located on their property and not located on her property, which fronts on Heritage Street.  She does not think she should have to pay real estate taxes on property which is encumbered with the pole and lines, and which require Respondent’s personnel to periodically enter onto her land in order to maintain the pole and/or the right-of-way.

  

Since Respondent has an easement across Complainant’s property, it has the right to enter on the property to maintain or repair its facilities.  See Motto v. West Penn Power Company, C-00956658, 1995 Pa. PUC LEXIS 147 (12/8/1995).  Complainant has not alleged or presented evidence to show Respondent failed to act properly in upgrading its facilities or in its handling of the maintenance of the right-of-way.  Ordering West Penn Power Company to remove its pole and lines from Ms. Adams’ property would put the Commission in the position of determining that a utility company does not have a valid easement.  Such determination is outside the Commission’s authority.  Furthermore, such an order would not only affect Ms. Adams’ real estate but it would adversely impact her immediate and nearby neighbors.  Lastly, a remedy for Complainant exists already.  Respondent agreed it would move the distribution pole off Ms. Adams’ property – provided she reimburses Respondent the costs of having the pole moved.


It should be noted the parties used part of the time during the initial hearing to discuss together Complainant’s current payment agreement with Respondent under the CAP program.  Ultimately, the parties agreed to revise Complainant’s payment plan under the CAP program and that agreement was mentioned on the record.  Pursuant to 66 Pa. C.S.A. §1405(c), the Commission has no authority to negotiate or approve a payment agreement involving a customer who participates in a utility company’s CAP.  The sole issue in this proceeding was the placement and maintenance of Respondent’s pole and lines on Complainant’s property.
CONCLUSIONS OF LAW
1. This Commission has jurisdiction over the parties to and subject matter of this case to the extent that the complaint under consideration here raises issues related to West Penn Power Company’s service.

2. This Commission lacks the authority to determine property rights of competing interests in real property.


3.
Complainant has failed to meet her burden of proving she is entitled to the relief she seeks from the Commission.  66 Pa. C.S. 332(a).

ORDER

THEREFORE,
IT IS ORDERED:



That the complaint of Saundra Faye Adams versus West Penn Power Company, d/b/a Allegheny Energy at Docket No. C‑2008-2059564 is hereby dismissed.
Date:  March 16, 2009




                                                       








Katrina L. Dunderdale
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