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This Initial Decision confirms the oral ruling granting the motion of West Penn Power Company (WPP) and dismissing the formal complaint filed by Mark Livingood (Mr. Livingood) against WPP at Docket No. C-2008-2025749, for the failure of Mr. Livingood to prosecute the complaint.  This Initial Decision is being issued prior to receipt of the transcript because of the brevity of the on-the-record proceeding.
HISTORY OF THE PROCEEDING


Mr. Livingood’s complaint, in which he alleged a billing dispute, was received by the Commission on January 7, 2008 and served on WPP on February 28, 2008.  WPP’s answer to the complaint was received on March 19, 2008.  By letter dated May 13, 2008, the Commission notified Mr. Livingood and WPP that the initial hearing in this case would be held, by telephone, on June 18, 2008 at 10:00 a.m.  On May 29, 2008, I issued a Prehearing Order in this case.  At the request of WPP’s attorney, who was previously scheduled to appear in two other Commission proceedings on June 18th, the initial hearing, by telephone was rescheduled for September 3, 2008 at 10:00 a.m.


Mr. Livingood, who was not represented by an attorney, appeared telephonically.  WPP represented by an attorney, also appeared telephonically.  No testimony was taken and no exhibits were offered for admission into the record.  At the commencement of the hearing, I asked the parties if they wished to take some time to discuss the subject of the dispute, informally and off-the-record, to see if they could reach some resolution of the matter.  With the consent of the parties, the hearing was recessed to permit such discussions.  When the hearing resumed, Mr. Livingood stated he was not happy with the explanations given him by WPP concerning this dispute.  I asked him if he wished to proceed with the hearing.  He responded that he did not believe a hearing was going to solve anything, and he intended to contact his legislators about the matter.


Given Mr. Livingood’s statement that he was not satisfied with the result of his off-the-record discussions with WPP, a certificate of satisfaction could not be submitted in this case.  I explained to Mr. Livingood that the only other available options for closing this case were either for him to withdraw his complaint, or for me to issue a decision dismissing his complaint because he declined to go forward with the hearing.  He stated that he wished me to dismiss the complaint because that would then be a matter of record.  WPP then orally moved to dismiss Mr. Livingood’s complaint, which motion was granted on-the-record.
DISCUSSION


The Commission satisfied the requirement of affording Mr. Livingood with administrative due process, by providing timely notice of the hearing on complaint, and the opportunity to be heard.  Schneider v. PA PUC, 479 A.2d 10 (Pa. Cmwlth. Ct. 1984).  Once timely notice of a hearing and the opportunity to be heard have been provided, it is then the responsibility of the parties to be present and participate in the hearing.  Craig Sentner v. Bell Telephone Co. Of Pennsylvania, Docket No. F-00161106, entered October 25, 1993.  The Commission has held that when a Complainant fails to be present at a scheduled hearing, then the complaint is to be dismissed, with prejudice.  Jefferson v. UGI Utilities, Inc., Docket No. Z-00269892, entered December 26, 1995, and Darling v. Philadelphia Electric Company, Docket No. F-00161139, entered November 16, 1993.  In my opinion, this should also be the result in those cases where a Complainant, such as Mr. Livingood, appears at a scheduled hearing and declines to go forward with the hearing.

ORDER


THEREFORE,



IT IS ORDERED:



1.
That the on-the-record motion of West Penn Power Company to dismiss the complaint filed against it by Mark Livingood at Docket No. C-2008-2025749 is granted.



2.
That the complaint filed by Mark Livingood against West Penn Power Company at Docket No. C-2008-2025749 is dismissed, with prejudice, for the failure of Mark Livingood to prosecute the complaint.

Date:  September 9, 2008
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