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HISTORY OF THE PROCEEDING

On April 21, 2008, Alvin Reel (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent or PECO) alleging his inability to pay his electric bills.  As relief, Complainant requests a payment agreement on the past due amount.  The Complaint appears to be an untimely appeal of the Bureau of Consumer Services (BCS) decision, BCS Case No. 228513, issued on February 25, 2008.
On May 15, 2008, Respondent filed an Answer with New Matter and a Motion for Judgment on the Pleadings addressing the allegations of the Complaint.  As New Matter, PECO explains that Complainant is enrolled in its customer assistance program (CAP).  In its Motion for Judgment on the Pleadings, Respondent seeks to dismiss the Complaint on the basis that 66 Pa. C.S. § 1405(c) precludes the Commission from approving or negotiating payment arrangements for a customer who is enrolled in Respondent’s CAP rate program.
According to the Commission’s electronic records, as of September 5, 2008, Complainant did not file a response to the New Matter portion of Respondent’s Answer or its Motion for Judgment on the Pleadings.
  Accordingly, the relevant facts stated in the New Matter are deemed admitted.
  This matter was assigned to me by Motion Judge Assignment Notice dated August 29, 2008.  The Motion for Judgment on the Pleadings is procedurally ready for ruling.  

FINDINGS OF FACT

1.
Complainant is Alvin Reel, 2224 W. Indiana Avenue, Philadelphia, Pennsylvania, 19132.
2.
Respondent is PECO Energy Company.

3.
On April 21, 2008, Complainant filed a Formal Complaint with the Commission against PECO Energy Company alleging his inability to pay his electric bills.  
4.
As relief, Complainant requests a payment agreement on the past due amount.  
5.
The Complaint appears to be an untimely appeal from a BCS informal decision, BCS Case No. 228513, issued on February 25, 2008.  BCS found that the Commission lacks authority to issue a payment arrangement for Complainant because Mr. Reel is enrolled in Respondent’s CAP program.  In its determination, BCS held that Mr. Reel was required to pay the CAP catch-up amount in order to avoid termination of service.
6.
Respondent filed a Motion for Judgment on the Pleadings seeking to dismiss the Complaint on the basis that 66 Pa. C.S. §1405(c) precludes the Commission from approving or negotiating payment arrangements on customer assistance program rates.  
7.
 Complainant did not file a response to the Motion for Judgment on the Pleadings.

8.
Complainant has been approved and enrolled in Respondent’s CAP rate program since April 8, 2006.  He receives an 85% discount on the first 500 kilowatt hours of electricity used per month.  Thereafter, he receives an additional 30% discount on the next 100 kilowatt hours of electric service each month.  New Matter ¶1.

DISCUSSION

Before the Commission is a Complaint and Motion for Judgment on the Pleadings seeking to dismiss the Complaint on the basis that the request for a payment arrangement on Complainant’s outstanding account balance is not properly before the Commission.
The Commission’s Rules of Administrative Practice and Procedure permit the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter.  52 Pa. Code § 5.62(b).  Since the basis for the requests that the Complaint be dismissed is found in the pleadings (Complaint, Answer and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102. 
The standard for granting a motion for judgment on the pleadings is contained in 52 Pa. Code § 5.102(d)(1): "The judgment sought will be rendered if the applicable pleadings ... show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law."  Because Complainant failed to respond to PECO’s New Matter and its Motion for Judgment on the Pleadings, both accompanied by a notice to plead and both served upon Mr. Reel on or about May 15, 2008, I find that there is no dispute as to any material fact in this proceeding.  See 52 Pa. Code § 5.63(b).  
For the reasons set forth below, the Complaint must be dismissed because the Commission lacks the authority to establish payment arrangements for CAP customers. 
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq., applies to this proceeding.  This law provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utility Code reads as follows:

(c)
Customer Assistance Programs – Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  The General Assembly has made it clear that the Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities.  
Section 1403 of the Public Utility Code defines a CAP program as follows:

A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by Section 2202 (relating to definitions) or Section 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.

66 Pa. C.S. § 1403 (Definition of “Customer Assistance Program”).

Complainant participates in PECO’s CAP rate program and receives an 

85% discount on the first 500 kilowatt hours of electricity used per month.  Thereafter, he receives an additional 30% discount on the next 100 kilowatt hours of electric service each month.  New Matter ¶1.  The discount received by a customer enrolled in PECO’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  PECO’s CAP program meets the requirements of 66 Pa. C.S. § 1403 and therefore, the Commission lacks the authority to establish a payment arrangement for Complainant and his Complaint must be dismissed.   

The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code §5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Public Utility Comm., 817 A.2d 593 (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa. 2003); Lehigh Valley Power Committee v. Pa. Public Utility Comm., 563 A.2d 548 (Pa. Cmwlth. 1989); Edan Transportation Corp. v. Pa. Public Utility Comm., 623 A.2d 6 (Pa. Cmwlth. 1993).  Because there is no genuine issue as to a material fact and Respondent is entitled to a judgment as a matter of law, a hearing in this case is not necessary or in the public interest and would be a fruitless exercise.
CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of motions for judgment on the pleadings.  52 Pa. Code § 5.102.

2.
A motion for judgment on the pleadings is properly granted where the pleadings show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 52 Pa. Code § 5.102 (d)(1).  

3.
The Responsible Utility Customer Protection Act, 66 Pa. C.S. §§1401, et seq., applies to this proceeding.

4.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities, pursuant to 66 Pa. C.S. § 1405(c).

5.
Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403.

6.
The Commission may dismiss a complaint without a hearing if a hearing is not necessary in the public interest.
ORDER
THEREFORE,

IT IS ORDERED: 

1.
That PECO Energy Company’s Motion for Judgment on the Pleadings seeking to dismiss the Complaint filed by Alvin Reel at Docket No. C-2008-2038202 is granted.

2.
That the Complaint filed by Alvin Reel against PECO Energy Company at Docket No. C-2008-2038202 is dismissed.

Dated:  March 30, 2009



_____________________________








Veronica A. Smith 








Chief Administrative Law Judge

� Complainant’s responses to New Matter and Motion for Judgment on the Pleadings were both due on or before June 5, 2008.  52 Pa. Code §§ 5.63(a), 5.102 (a).


� The Commission’s regulations state: “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.”  52 Pa. Code § 5.63(b).  


� I note that Respondent’s New Matter erroneously contains two paragraphs numbered 1.  I am referring to the second such paragraph.
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