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HISTORY OF THE PROCEEDINGS
On September 10, 2008, Lester Davis (Davis or Complainant) filed a formal Complaint (Complaint) with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (PECO or Respondent) which alleged an inability to pay his utility bill.  As relief, Complainant has requested a payment arrangement. 

On October 6, 2008, Respondent filed an Answer which included New Matter.  Also filed on the same date was Respondent’s Motion for Judgment on the Pleadings which seeks dismissal of the Complaint pursuant to 66 Pa. C.S. § 1405(c), on the grounds that the Commission can not issue a payment arrangement when the customer is a participant of the Respondent’s Customer Assistance program (CAP).  Complainant did not file a reply to Respondent’s Motion for Judgment on the Pleadings, nor was a reply to New Matter filed by the Complainant.
  Therefore the factual allegations raised as New Matter may be deemed admitted. 52 Pa. Code § 5.63(b).

The matter was assigned to me by Motion Judge Assignment Notice dated December 3, 2008.  
On February 20, 2009, an Order Granting the Motion for Judgment on the Pleadings was issued by error.  Because the complaint is being dismissed, an Initial Decision should have been issued rather than an Order.  In order to correct the error, an Initial Decision will be issued.  

The Motion for Judgment on the Pleadings is ready for ruling.

FINDINGS OF FACT


1.
Complainant is Lester Davis, who resides at 12251-4532 Green Street, Apartment 1B, Philadelphia, PA 19144.


2.
Respondent is PECO Electric Utility Corporation, a jurisdictional public utility providing electric service in the Commonwealth of Pennsylvania.

3.
On September 10, 2008, Complainant filed a formal Complaint against PECO which alleged an inability to pay his utility bill. 

4.
As relief, Complainant requested a payment arrangement. 

5.
On October 6, 2008, Respondent filed an Answer and New Matter which denied the material allegations of the Complaint.

6.
On October 6, 2008, Respondent filed a Motion for Judgment on the Pleadings which seeks dismissal of the Complaint pursuant to 66 Pa. C.S. § 1405(c) as the Complainant is not entitled to a Commission issued payment arrangement because the Complainant is a participant of Respondent’s Customer Assistance program (CAP).    

7.
Complainant did not file a response to Respondent’s Answer or Motion for Judgment on the Pleadings.

DISCUSSION

Before I address the merits of Respondent’s Motion for Judgment on the Pleadings, I would like to note that Respondent filed its Motion for Judgment on the Pleadings simultaneously with its Answer and New Matter.  The Commission’s Rules of Administrative Practice and Procedure state that a party may move for judgment on the pleadings after the pleadings are closed, but within a time so that the hearing is not delayed. 52 Pa. Code § 5.102(a).  The pleadings in an action before the Commission include the following: (1) application and protest; (2) formal complaint, answer, new matter and reply to new matter; (3) order to show cause and answer; (4) petition and answer; (5) preliminary objections; and (6) motions. See 52 Pa. Code § 5.1(a).  By filing the Motion for Judgment on the Pleadings at the same time as its Answer and New Matter, Respondent allowed no time for Complainant to file a reply to New Matter.  The fact that as of October 27, 2008
 Complainant had not filed a reply to New Matter does not correct the procedural error that Respondent committed by filing its Motion for Judgment on the Pleadings before the pleadings were closed.  Although such a violation of the Commission’s procedural rules solely could result in Respondent’s Motion for Judgment on the Pleadings being denied, I will not do so, rather, in the present case I will grant the Motion because I find that the applicable pleadings show that there is no genuine issue of material fact and that Respondent is entitled to judgment as a matter of law.


The Commission’s Rules of Administrative Practice and Procedure permit the filing of Motions for Judgments on the Pleadings. 52 Pa. Code § 5.102.  Because it is an affirmative defense, the question of whether the Commission is legally empowered to grant the requested relief is properly raised as such in New Matter. 52 Pa. Code § 5.62(b).  Since the basis for the request that the Complaint be dismissed is found in the pleadings (Complaint, Answer, and New Matter), PECO separately filed a Motion for Judgment on the Pleadings pursuant to 52 Pa. Code § 5.102.



Since the time for filing an Answer to New Matter has run without the Complainant filing, the facts in Respondent’s New Matter may be deemed admitted, 52 Pa. Code § 5.63(b), and the Motion for Judgment on the Pleadings can be considered.
The Commission allows the filing of Motions for Judgment on the Pleadings. 52 Pa. § 5.102.  According to Chapter 5, section 5.102(d)(1) of the Commission’s Rules of Administrative Practice and Procedure, the standards for granting a Motion for Judgment on the Pleadings are:

(d) Decisions on motions.

(1) Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate. The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.
52 Pa. Code § 5.102(d)(1).   



In its Motion, PECO argues that the Complaint must be dismissed because Complainant participates in Respondent’s CAP program.  He also receives a discount on his electric service.  PECO’s Motion on the Pleadings contains a discussion of case law, and I am persuaded, for the reasons set forth below, that the Complainant’s claim for a lower payment arrangement should be dismissed.  

All customers, regardless of financial means have an obligation to pay for utility services.  Otherwise, customer’s unpaid bills are included in the utility’s uncollectible expenses and ultimately paid by the remaining ratepayers.  Bolt v. Duquesne Light Co., 66 Pa. Pub. Util. Comm’n 463 (1988).

A public utility is entitled to full payment for services provided to customers.  Scaccia v. West Penn Power Co., 55 Pa. PUC 637 (1982); Kea v. Peoples Natural Gas Co., 60 Pa. PUC 215 (1985).
The Responsible Utility Customer Protection Act (“ACT”), 66 Pa. C.S. § 1401, et seq. applies to this proceeding and provides strict guidelines that the Commission must follow in handling customer complaints.  Section 1405(c) of the Public Utilities Code reads as follows:

Customer Assistance Programs- Customer assistance program rates shall be timely paid and shall not be the subject of payment agreements negotiated or approved by the commission.

66 Pa. C.S. § 1405(c).  

Section 1405(c), does not strip the Commission of jurisdiction, rather it limits the Commission’s power to grant the relief of a payment arrangement pursuant to that jurisdiction under the circumstances set forth, i.e., when a customer participates in the CAP program.

The General Assembly has made it clear that the Commission lacks the authority to establish payments arrangements for customers participating in CAP programs offered by public utilities.  Section 1403 of the Public Utility Code defines a CAP program as follows:

Customer assistance program.  A plan or program sponsored by a public utility for the purpose of providing universal service and energy conservation, as defined by section 2202 (relating to definitions) or 2803 (relating to definitions), in which customers make monthly payments based on household income and household size and under which customers must comply with certain responsibilities and restrictions in order to remain eligible for the program.


66 Pa.C.S. § 1403.  
The Commission has only those duties, powers, responsibilities and jurisdiction as were expressly or by necessary implication given to it by the Legislature.  Rogoff v. The Buncher Company, 151 A.2d 83 (Pa. 1959); Western Pennsylvania Water Company, 311 A.2d 370 (Pa. Cmwlth. 1973).  
The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 43 A.2d 348 (Pa. Super. 1945).  Jurisdiction may not be conferred by the parties where none exits.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).



Respondent has averred in its Answer and New Matter that Complainant has been a member of Respondent’s CAP program since December 30, 2003.  He receives a 25% reduction in his rates on the first 500 kilowatt hours of electric service each month.  The discount received by a customer enrolled in Respondent’s CAP program is based upon the household income and size in relation to the federal poverty guidelines.  Respondent’s CAP program meets the requirements of 66 Pa. C.S. § 1403.  Therefore, consistent with Section 1405 of the Act, the Commission is without authority to issue a payment arrangement on Mr. Davis’s account.  For the reasons stated above, Mr. Davis’s Complaint will be dismissed and Respondent’s Motion on the Pleadings will be granted.


The Commission is granted discretion to dismiss a complaint without a hearing if a hearing is not necessary in the public interest.  66 Pa. C.S. § 703(b); 52 Pa. Code § 5.21(d).  A hearing is necessary only to resolve disputed questions of fact, and is not required to resolve questions of law, policy or discretion.  Dee-Dee Cab, Inc. v. Pa. Pub. Util. Comm’n, 817 A.2d 593, (Pa. Cmwlth. 2003), petition for allowance of appeal denied, 836 A.2d 123 (Pa.. 2003); Lehigh Valley Power Committee v. Pa. Pub. Util. Comm’n., 563 A.2d 548 (Pa. Cwmlth. 1989); Edan Transportation Corp. v. Pa. Pub. Util. Comm’n, 623 A.2d 6 (Pa. Cwmlth. 1993).  A hearing in this case is not necessary or in the public interest.

For the reasons set forth above, the Complaint is dismissed.

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of motions for judgment on the pleadings. 52 Pa. Code § 5.102

2.
A motion for judgment on the pleadings is properly granted where the pleadings show there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law.  52 Pa. Code § 5.102(d)(1).



3.
The Responsible Utility Customer Protection Act (“ACT”), 66 Pa. C.S. § 1401, et seq. applies to this proceeding.

4.
The Commission lacks the authority to establish payment arrangements for customers participating in CAP programs offered by public utilities pursuant to 66 Pa. C.S. § 1405(c).

5.
Respondent’s CAP program meets the requirement of 66 Pa. C.S. § 1403.

6.
The Commission may dismiss a complaint without a hearing if a hearing in this matter is not necessary or in the public interest.  
ORDER
THEREFORE,

IT IS ORDERED:

1.
That the Motion on the Pleadings filed by PECO Energy Company seeking dismissal of the Complaint filed by Lester Davis at Docket No.  C-2008-2063193 is granted.

2.
That the Formal Complaint filed by Lester Davis at Docket No.    C-2008-2063193 is dismissed.  

Dated:  March 31, 2009


_____________________________







Veronica A. Smith 







Chief Administrative Law Judge

� Pursuant to 52 Pa. Code § 5.102(b), Complainant’s answer to PECO’s Motion was due within 20 days of service of the motion.  The 20th day was Sunday, October 26, 2008.  Because October 26, 2008 was a Sunday, the final date for filing an answer was Monday, October 27, 2008.


� October 26, 2008, the twentieth day after the New Matter was filed, was a Sunday, hence the due date would be Monday, October 27, 2008.  52 Pa. Code § 1.12(b)
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