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This Initial Decision dismisses the formal complaint filed with the Pennsylvania Public Utility Commission (“Commission”) by Edmund D. Effort against Duquesne Light Company (“Duquesne Light” or “Respondent”), at Docket No. F-2008-2052015, for failure to meet the burden of proof.
History of the Proceeding



Mr. Effort filed his complaint against Duquesne Light on June 30, 2008, requesting that Duquesne Light remove bad credit reports from the records.  Duquesne Light filed its Answer on August 12, 2008.  Duquesne Light avers that it purged its information from the credit reports of its customers, including Mr. Effort, in February 2008.  Duquesne Light attached a copy of Mr. Effort’s credit report, dated July 24, 2008, to its Answer as Exhibit 1.  Duquesne Light requests that Mr. Effort’s complaint be dismissed.  


A Telephone Hearing Notice was mailed to the parties on November 6, 2008, scheduling an initial telephonic hearing for Wednesday, December 10, 2008 at 10:00 a.m.  A Prehearing Order was issued in this case on November 11, 2008.  The initial hearing was held as scheduled.  Paul A. Ellis, Jr., Esquire represented Mr. Effort.  He offered the testimony of Mr. Effort and one exhibit which was marked and admitted as Exhibit “A.”  Duquesne Light was represented by Krysia Kubiak, Esquire.  Duquesne Light offered six exhibits, marked Exhibit 1 through and including Exhibit 5, and Exhibit 7, which were admitted into the record.  Duquesne Light presented the testimony of two witnesses, Marie Tamilia, a regulatory consumer relations specialist with Duquesne Light and Mary Mannerberg, supervisor of accounts payable, payroll, timekeeping and processing with Duquesne Light.  Briefs were not requested in this proceeding.  The record consists of a 97-page transcript and the aforementioned seven hearing exhibits.  The record closed by Interim Order Closing the Hearing Record on December 18, 2008.  This matter is now ripe for decision.
Findings of Fact



1.
Complainant, Edmund D. Effort, has a residential account for electric utility service provided by Duquesne Light to 1139 Mellon Street, Pittsburgh, Pennsylvania (Tr. 46).    


2.
In June 2006, Mr. Effort visited the website, stopprocessing.com, a third-party provider, and signed up for ElectriCheck so that he would receive his Duquesne Light bill electronically.  Beginning in June 2006, payments were automatically debited on a monthly basis from Mr. Effort’s bank account to pay his Duquesne Light bill for residential service (Tr. 66-71;  Exhibits 5 and 7).      



3.
Another Duquesne Light customer signed up for ElectriCheck around the same time as Mr. Effort in June 2006.  When the other customer’s automatic payment service was set up an error was made.  As a result of the error, Mr. Effort’s bank account was debited not only to pay his monthly Duquesne Light bill but also to pay this other customer’s monthly Duquesne Light bill as well (Tr. 71-77).     



4.
In June 2007, Mr. Effort first complained to Duquesne Light about “double dipping” from his bank account (Tr. 46-47).  


5.
On July 17, 2007, Mr. Effort again complained to Duquesne Light about double dipping from his bank account.  The Duquesne Light representative requested additional information from Mr. Effort in order to investigate his claim.  Without the additional information Duquesne Light could not investigate the complaint.  Mr. Effort requested that the ElectriCheck service be stopped and Duquesne Light stopped ElectriCheck service on July 17, 2007 (Tr. 14, 47-48, 75-76, 82-84; Exhibit 2).   


6.
Mr. Effort did not provide a bank account number to enable Duquesne Light to investigate his complaint of double dipping until March 17, 2008 (Tr. 50-51).



7.
After receiving Mr. Effort’s bank account information, Duquesne Light was able to investigate Mr. Effort’s complaint and discovered that his bank account was being debited each month for his electric bill and for the electric bill of another customer from June 2006 through July 2007.  Duquesne Light repaid Mr. Effort all of the money that had been erroneously debited from his bank account plus 17% interest on the sum for a total amount of $823.38.   In addition, Duquesne Light reimbursed Mr. Effort for the two stop payment charges he incurred (Tr. 71-77).  


8.
Duquesne Light contracted with the TransUnion credit reporting agency and reported customer information only to TransUnion.  In February 2008, Duquesne Light stopped all negative credit reporting for its customers to TransUnion.  Negative credit reporting to TransUnion regarding Mr. Effort’s account was stopped in February 2008 and the negative history was removed from TransUnion.  Duquesne Light typically sends a letter to the customer when a mistake has been made regarding credit reporting to be shared with the other two credit reporting agencies (Tr. 54-57, 59-60; Exhibit 5).


9.
Mr. Effort did not submit evidence that negative information from Duquesne Light appears on any of his credit reports, despite his request in the complaint to have such information removed.  The portion of a credit report submitted by Mr. Effort as Exhibit “A” was for January 4, 2008 (Exhibit “A”).  
Discussion



Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.  Mr. Effort is the party seeking affirmative relief from the Commission and, therefore, has the burden of proof.  This means that he has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).


Mr. Effort is not disputing the amount of money he was reimbursed by Duquesne Light after the double dipping error was discovered.  This complaint specifically and narrowly alleges that negative information appears on Mr. Effort’s credit report as a result of Duquesne Light’s error in setting up the ElectriCheck automatic payment system for Mr. Effort’s account.  



Duquesne Light’s witness, Marie Tamilia, testified credibly that all negative credit reporting by Duquesne Light stopped in February 2008.  Tr. 54.  Mr. Effort filed the instant complaint requesting the removal of negative information from his credit report on June 30, 2008.  Mr. Effort requests the following in the complaint: “make Duquesne Light remove bad credit reports.”  



Mr. Effort did not present any evidence that there is negative information currently listed on any credit reports regarding Duquesne Light after February 2008.  The exhibit that was admitted at the hearing, Exhibit “A,” was a portion of his credit report for January 4, 2008.  Duquesne Light was unable to investigate Mr. Effort’s claim of double dipping until he provided Duquesne Light with a bank account number.  Duquesne Light requested additional information from him but he did not provide it until March 17, 2008.  Tr. 50-51.  As the Complainant, Mr. Effort has the burden of proof in this proceeding and he has clearly failed to meet this burden.  He has failed to establish that Duquesne Light violated the Public Utility Code, the regulations or a Commission order.  Accordingly, the complaint is dismissed in the Order below.  

 

Conclusions of Law



1.
The parties to and subject matter of this complaint proceeding are properly before the Commission.  66 Pa. C.S. §701.



2.
Complainant, Edmund D. Effort, as the party seeking affirmative relief from the Commission, has the burden of proof.  66 Pa. C.S. §332(a).


3.
Complainant, Edmund D. Effort, failed to meet the burden of proof and failed to establish that Respondent, Duquesne Light Company, violated the Public Utility Code, the regulations or any order of the Commission.
order


THEREFORE,

IT IS ORDERED:

           That the formal complaint of Edmund D. Effort against Duquesne Light Company, at Docket Number F-2008-2052015, is dismissed.


Dated:  March 6, 2009



                                                       







Mark A. Hoyer 







Administrative Law Judge
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