BEFORE THE
PENNSYLVANIA PUBLIC UTILITY COMMISSION
Robert Butts (deceased)
:

and Laurel Davies-Butts
:



:

C-2008-2040071
v. :



:
Aqua Pennsylvania, Inc.
:
Initial Decision
Before

Ember S. Jandebeur
Administrative Law Judge 
HISTORY OF THE PROCEEDINGS

On April 29, 2008, Laurel Davies-Butts (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against Aqua Pennsylvania, Inc. (Respondent or Aqua) alleging that Aqua has “a rouge (sic
) office”, that Aqua “has illegal surveillance into [Complainant’s] home” that Aqua “has been harassing” them, Aqua “bullies” them, that Aqua “appears[s] to be using illegal and possibly sexually harassing hidden surveillance” and that Aqua has “tried to force [a] RF meter into [their] home.” (Complaint)  The Complainant wants the PUC to order Aqua to use passive straight dial meter in her home, she did not ask for relief relative to the allegations of harassment in the written Complaint, however, for purposes of this Complaint, I presume relief from harassment, if it is proved, was requested.  
On June 5, 2008, the Respondent filed an Answer denying the material allegations of the Complaint and admitting that service was terminated because the Complainant refused to allow the Respondent to install an AMR.
  
By Hearing Notice dated June 23, 2008, the parties were notified that an Initial Hearing in this case was scheduled for the morning of July 30, 2008.  At the request of the Respondent, the hearing was changed to a Prehearing Telephonic Conference.  A typewritten transcript of the prehearing Conference was produced, comprising thirty-six (36) pages.  On August 14, 2008, a second Hearing Notice was mailed to the parties scheduling an in-person hearing for September 30, 2008.  

On August 6, 2008, the Respondent filed a Motion for Summary Judgment (Motion).  The Motion properly included a Notice to Plead (Notice).  That Notice advised the Complainant that she must respond to the Motion within twenty (20) days.  No response was filed.  On September 11, 2008, I issued an Order granting the motion for Summary Judgment which ruled that the issue whether the Respondent may install an AMR at the Complainant’s home was settled
 and that the only issue remaining to be heard at the evidentiary hearing was whether the Respondent “harassed” the Complainant.

The in-person hearing was held on September 30, 2008, in the PUC Scranton Hearing Room.  The Complainant appeared pro se.  The Respondent appeared, represented by counsel.  The Complainant proffered one (1) exhibit that was entered into the record.  The Respondent proffered two (2) exhibits through its witness.  Both exhibits were entered into the record.  A typewritten transcript of the hearing was produced comprising one hundred and eleven (111) pages.  The record closed on October 30, 2008. 

FINDINGS OF FACT

1. The Complainant is a current customer of the Respondent’s.  NT 6.
2. The Complainant owns two homes, one at 400 Olive Street in Sayre, Pennsylvania, and another at 128 Vallilee Place, also in Sayre.  NT 6.

3. The Complainant alleged that she had copies of exhibits prepared for the hearing, but that the exhibits were stolen from her car.  NT 9.
4. The Complainant believes that by the Respondent using an AMR, that they (the Respondent) can harass her with the AMR.  NT 11-13.
5. Several appointments made to exchange the meter in the Complainant’s home for a different technology, AMR, were not kept.  Both parties missed appointments at one time or another.  NT 15-16.
6. The Complainant believes that her husband (before his passing) “sitting directly over the radio frequency meter while watching the Super Bowl caused the Respondent’s employees to arrive at her door.”  NT 18.
7. On Columbus Day 2007, the water at Complainant’s Olive Street home was terminated and a code officer employed by the municipality posted a note on their door that it was unsafe to be in the home because it had no water.  NT 19.

8. The Columbus Day 2007, termination occurred because the Complainant refused to allow the new technology AMR to be installed.  NT 20.
9. Notice of the impending Columbus Day 2007 termination was provided to the Complainant.  NT 21.

10. The Complainant telephoned the number provided on the Notice prior to Columbus Day 2007, and was told her water would not be turned off.  NT 22.
11. The Complainant’s water was off for a twenty-four (24) hour period.  NT 23.

12. On February 19, 2008, the Complainant’s water was terminated, and the code officer posted a note on their door that the home was unsafe because it had no water.  NT 32.
13. After the February 19, 2008 termination, the Complainant notified the Respondent that there was a person in the home with a medical condition and the water was turned back on the same day.  NT 35.

14. The Complainant believes that turning off their water twice, and notifying the code officer that their water was turned off constitutes harassment by the Respondent.  NT 33.

15. On or about May 9, 2008, the Complainant’s water was turned off for not allowing the Respondent to install an AMR, and a code officer posted notice on their door that the home was unsafe because it did not have water.  NT 37.
16. The Complainant believed the water was turned back on the next day.  NT 39.

17. On May 26, 2008, the Complainant’s husband passed away.  NT 39.
18. Four (4) days after the Complainant’s husband was buried she made, but cancelled, an appointment with an attorney to discuss her husband’s estate.  Respondent’s employees showed up outside Complainant’s home during the time block she thought she would be at this appointment, thus the Complainant believes that the Respondent somehow knew her plans and were harassing her.  NT 39-43.
19. The Respondent’s employees flushed hydrants on the Complainant’s street on the day she scheduled her appointment with her attorney, but did not go to the appointment.  The Respondent’s employees were on Complainant’s street to do company work, not harass the Complainant.  NT 77-79.

20. The Complainant experienced discolored water because of the flushing of the hydrants.  NT 80.

21. Andrew J. Silvanic, Assistant General Manager, Susquehanna Division of Aqua Pennsylvania, Inc. testified for the Respondent.  NT 54.

22.  The Respondent tried to change the Complainant’s meter from one that measures in cubic feet, to one that measures in gallons.  NT 57.
23. Numerous letters were mailed to the Respondent’s customers letting them know that the Respondent would need to make appointments to get into their homes to change meters, the Complainant received these letters along with the Respondent’s other customers.  NT 57-58.
24. The Complainant’s 400 Olive Street address is the Respondent’s only home that does not have the new meter and electronically read meter installed.  NT 59.

25. After the Prehearing Conference held July 30, 2008, the Respondent made an August 1, 2008 appointment with the Complainant to install the new meter, the Complainant failed to be available.  NT 60.

26. The August 1, 2008 appointment was rescheduled to August 7, 2008, the Complainant failed to be available.  NT 61.
27. On October 8, 2007, the Respondent terminated the Complainant’s service for failure to provide access.  The Respondent provided her with the appropriate ten (10) day, three (3) day, and forty-eight (48) hour notices of termination.  NT 62-68, Aqua Exhs. 1 and 2.
28. The Sayre–Athens Code Enforcement officer told the Respondent to notify their offices any time the water on an inhabited property is turned off.  NT 69-70.

29.  The Respondent always notifies the local code enforcement officer when water is terminated at a residence.  NT 70.
30. On February 19, 2008, the Respondent terminated the Complainant’s water service a second time, after proper notices were mailed and posted.  NT 72.
31. Water service was restored later the same day (February 19, 2008) because water was necessary to provide heat to the residence.  NT 73.

32. On May 12, 2008, the Respondent terminated the Complainant’s water service a third time, after proper notices were mailed and posted.  Service was restored on May 12, 2008 because this formal complaint was filed.  NT 73-74.

33. The Respondent’s employees travel in company trucks to read meters with hand held radio frequency devices.  NT 76.
34. The Respondent does not have listening devices installed in the Complainant’s homes, nor are they harassing her.  NT 77.

DISCUSSION

Burden of Proof:

The Complainant has the burden of proving her case.  66 Pa. C.S. § 332 (a).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).  That is, the Complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45 (1950).  

Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Pa. Publ. Util. Comm’n, 447 A.2d 1100 (Pa. Cmwlth. 1982); Edan Transportation Corp. v. Pa. Publ. Util. Comm’n, 623 A.2d 6 (Pa. Cmwlth. 1993), 2 Pa. C.S. § 704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. Pa. Publ. Util. Comm’n, 489 Pa. 109 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (Pa. Super. 1960); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth. 1984).



Finally, the offense, if proven, must be a violation of the Public Utility Code, the Commission’s regulations, or an outstanding order of the Commission.  66 Pa. C.S. § 701.
The Complainant alleged that the Respondent’s employees are harassing her, watching her home and that the Respondent has listening devices installed in her home.  The only evidence of these allegations is the Complainant’s own testimony in the form of opinions.  The Respondent’s witness rebutted these allegations by explaining that the company employees were performing certain company related tasks near her home, e.g., taking meter readings and flushing hydrants.  There is nothing provided by the Complainant that indicates that the Respondent’s employees were doing anything other than what was stated, that is, performing normal company tasks.  The evidence presented by the Respondent shows that the Complainant has steadfastly refused to be available at her home at Olive Street to allow the Respondent to install updated equipment despite repeated notices, terminations, and appointments.  If any harassment was shown in this case, it was the Complainant that harassed the Respondent, not the converse.  At the conclusion of the hearing, I issued a Bench Order that the Complainant was to provide access to her home for the Respondent to install the new technology.  The Respondent was to terminate service if the Complainant failed to show and not turn service on until the new technology was installed.  Since I have not heard from either party, I assume both parties complied with my Bench Order.
I did not find the Complainant disingenuous or not credible; however, I do think she has misconstrued the presence of Respondent’s employees on her street.  Furthermore, she is strongly opinionated about radio frequency technology, but as she was repeatedly told, the PUC has determined the utilities may install it.  Such installation does not constitute harassment.  This complaint will be dismissed in the Ordering Paragraphs below for failure to meet the burden of proof.

CONCLUSIONS OF LAW

1.
The Commission has jurisdiction over the subject matter and parties to this Complaint.  66 Pa. C.S. § 701.

2.
As the party seeking affirmative relief from the Commission, the Complainant bears the burden of proof.  66 Pa. C.S. § 332(a).

3. As a matter of general principle, a complainant must show that the named utility is responsible or accountable for the problem described in the complaint in order to prevail.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 Pa. PUC 300 (1976).  This must be shown by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. Publ. Util. Comm’n, 578 A.2d 600 (Pa. Cmwlth. 1990), alloc. den., 602 A.2d 863 (1992).
4. The Complainant failed to meet her burden of proof.

ORDER
THEREFORE, 
IT IS ORDERED: 
1. That the Formal Complaint of Robert and Laurel Davies-Butts at Docket No. C-2008-2040071 is dismissed.
2. That the Secretary shall mark the Docket closed.

Date:
February 3, 2009



______________________________








Ember S. Jandebeur







Administrative Law Judge
C-2008-2040071 - Roberts Butts & Laurel Davies-Butts v. 
Aqua Pennsylvania, Inc.
Laurel Davies-Butts  

400 Olive Street
Sayre PA  18840
570.882.8176
Mary M Hopper Esquire
Aqua Pennsylvania, Inc.
762 Lancaster Avenue
Bryn Mawr PA  19010
610.645.1170
� I believe the word the Complainant means is “rogue.”


� Automatic meter reading, or AMR, is the technology of automatically collecting data from water meter or energy metering devices (water, gas, electric) and transferring that data to a central database for billing and/or analyzing. This saves employee trips, and means that billing can be based on actual consumption rather than on an estimate based on previous consumption, giving customers better control of their use of electric energy, gas usage, or water consumption.


AMR technologies include hand held, mobile and network technologies based on telephony platforms (wired and wireless), radio frequency (RF), or power-line transmission.





� As a matter of law, the PUC on numerous occasions has determined that a customer may not refuse the installation of an AMR.  For a more detailed explanation, see the September 11, 2008 Order.
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