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HISTORY OF THE PROCEEDINGS



On October 24, 2008, William L. Jones (Mr. Jones or Complainant) filed a Formal Complaint against Knox Energy Cooperative Association, Inc. (Knox Energy or Respondent) with the Pennsylvania Public Utility Commission (Commission) at Docket No. C‑2009-2086059.  In his Complaint, Mr. Jones asserted that he was a former Kane Division customer of Gasco Distributions Systems, Inc. (Gasco) and that Gasco was transferred to Respondent.  He further alleged that after the sale, Respondent was required to refund overcollections of gas costs, plus interest, to former Gasco customers that had been collected during the prior period.  Mr. Jones indicated that he had received a refund for his residential account but that he had several other accounts (account numbers attached to Complaint) related to rental property for which he did not receive refunds.  As relief, Mr. Jones requested that he be provided all refunds to which he was entitled, plus interest.



On January 27, 2009, Mr. Jones’ Complaint was served upon Knox Energy by the Commission.  



On February 18, 2009, Knox Energy filed an Answer and New Matter, with a Notice to Plead.  In its Answer, Knox Energy specifically denied that the accounts at issue were in the Complainant’s name as the customers for gas service to the rental units were the tenants themselves, not the Complainant.  Accordingly, refunds associated with the rental units were tendered to the tenants, or were divided among other persons entitled to refunds if that tenant was no longer living in the unit.  Respondent further averred that it had asked the Complainant to produce canceled checks to show that he was entitled to refunds but, to date, Complainant had not supplied the requested information.



In New Matter, Knox Energy asserted that it had been found to be a bona fide cooperative in the Commission’s Order of March 22, 2007, approving the sale of Gasco’s Kane Division to Knox Energy at Docket No. A-120002F2000
 (copy of Order attached to New Matter).  Respondent also indicated that it had submitted a refund plan to the Commission’s Bureau of Audits for its review and approval prior to the issuance of refunds and that, in its 2008 Compliance Monitoring Report (2008 Audits Report) issued in January 2009 at Docket No. D‑2008-2060653, the Bureau of Audits confirmed that the overcollection had been refunded to Gasco’s Kane Division customers.  Knox Energy also averred that it had obtained customer records from Gasco which had identified the Complainant’s tenants as the customers and not the Complainant.  Accordingly, the refunds associated with Complainant’s rental units were tendered to the tenants themselves.  Respondent reiterated that it had requested proof of payment for the gas bills at issue, such as canceled checks, but that Complainant had not produced the requested information.  As relief, Respondent requested that the Complaint be denied or dismissed in its entirety.



Simultaneously with the filing of its Answer and New Matter, Knox Energy filed Preliminary Objections to the Complaint pursuant to 52 Pa. Code §5.101(a)(1), with a Notice to Plead.  In its Preliminary Objections, Knox Energy asserted that the Complaint should be dismissed due to lack of jurisdiction because the Commission had already concluded that Respondent was a bona fide cooperative in the Gasco Abandonment Order.  See, 66 Pa. C.S. §102.  In the alternative, if the Commission concluded that it had retained jurisdiction over the refund issue, then the Complaint should be dismissed as the Commission previously decided the refund issue when it approved the 2008 Audits Report.  Accordingly, Knox Energy requested that the Complaint be dismissed preliminarily.



On February 25, 2009, Mr. Jones filed a timely Answer to the Preliminary Objections of Knox Energy.  In his Answer, Mr. Jones acknowledged that the Commission had determined that Respondent was a bona fide cooperative, but that the Commission had retained oversight for the next three (3) years, or until March 22, 2010, due to the unique circumstances associated with the transfer of a portion of a regulated utility to a non-profit member-owned cooperative.  He noted that the 2008 Audits Report indicated that a $727,605 overcollection of gas costs by Gasco was to be refunded to system customers by Respondent, according to the Asset Purchase Agreement between purchasers Knox Energy and United Pipeline Ltd. or UPL (the financing and operational entity for Respondent), and seller Gasco.  Complainant further asserted that the information on refunds provided by Knox Energy to the Bureau of Audits was not accurate and that he had twenty (20) gas accounts that had not yet been reimbursed. 



On March 5, 2009, Mr. Jones filed a timely Reply to New Matter of Knox Energy.  In his Reply, Mr. Jones attached various exhibits as follows:  (1) copies of available cancelled checks for 2006, indicating that Complainant paid at least $11,927.55 to Gasco during that year; (2) a copy of a letter, dated May 6, 2008, to Andrew Duckworth of Knox Energy, setting forth the Complainant’s position regarding entitlement to the refunds; (3) a list of all Gasco accounts and account numbers associated with Complainant’s properties; and (4) a list of all amounts paid by the Complainant in 2006 on each account, totaling $16,877.84 (including the amounts for the January and November 2006 missing checks).  



Mr. Jones also asserted in his Reply that, while Knox Energy was trying to avoid providing refunds by contending that it was a cooperative, it had accepted the obligation to refund overcollections in the Asset Purchase Agreement it entered into with Gasco.  Complainant also appeared to contend that Respondent agreed to Commission jurisdiction for the three-year monitoring period, and that the Commission’s regulatory authority was therefore retained.  He further indicated that Knox Energy was now refusing to supply gas service in his tenants’ names due to unpaid balances of former tenants, and was requiring the property owner to be the ratepayer of record, with a $1,000 deposit for each property.



Upon receipt of the copies of Complainant’s cancelled checks in the Reply to New Matter, I contacted the parties to ascertain whether a settlement was possible.  Knox Energy indicated that no settlement would be forthcoming. 



Knox Energy’s Preliminary Objections were assigned to me by Motion Judge Assignment Notice dated February 27, 2009, and are now ready for a ruling.  For the reasons set forth below, I will grant the Preliminary Objections, due to lack of jurisdiction, but will direct that a copy of my Initial Decision be provided to the Bureau of Audits, for informational purposes. 

FINDINGS OF FACT



1.
Complainant is William L. Jones, 285 S. Settlement Road, Kane, PA 16735, a member of Knox Energy Cooperative Association, Inc. and former customer of Gasco – Kane Division.  Complaint ¶1, letter attachment.



2.
Respondent is Knox Energy, a non-profit cooperative based in Ohio.  2008 Audits Report, p. 1.



3.
The Commission approved the transfer of Gasco – Kane Division’s assets and facilities to UPL and immediately thereafter to Knox Energy, and the abandonment of Gasco – Kane Division’s customers to UPL and Knox Energy, on March 22, 2007 at Docket No. A‑120002F2000.  Gasco Abandonment Order, Ordering Paragraphs 4, 5.



4.
The Commission approved the transfer and abandonment applications subject to the following conditions:  (1) that Knox Energy and UPL notify the Commission within thirty (30) days of the occurrence of any event relative to Knox Energy’s status as a bona fide cooperative, including, but not limited to, any ruling or determination by the Internal Revenue Service (IRS) or any state; (2) that Knox Energy and UPL freeze base rates for a period of three (3) years; and (3) that the written winter termination procedures that UPL and Knox Energy provided to the Commission remain in effect for the Kane Division customers for a period of three (3) years.  Gasco Abandonment Order, Ordering Paragraphs 2, 8, and 9. 



5.
The Commission’s Bureau of Audits and Gas Safety Division was directed to monitor UPL’s and Knox Energy’s compliance with the Gasco Abandonment Order and other monitoring, to ascertain whether UPL, a for-profit corporation, was exercising undue control over Knox Energy’s finances and operations, for a period of three (3) years, or until March 22, 2010.  Gasco Abandonment Order, Ordering Paragraph 10.



6.
Gasco – Kane Division had recovered fuel costs from customers through application of a Gas Cost Rate (GCR) that was reconciled annually.  At the time of the Gasco – Kane Division transfer to UPL and Knox Energy, there was an overcollection of purchased gas costs totaling $727,605 to be refunded, and that amount was deducted from the purchase price that UPL and Knox Energy paid to Gasco.  Under the Asset Purchase Agreement, the buyers (UPL and Knox Energy) assumed the obligation to reimburse former Gasco – Kane Division customers for the overcollection.  2008 Audits Report, p. 4.  There is no mention of GCR refunds in the Gas Abandonment Order.



7.
In December 2007, the overcollection was refunded to Gasco – Kane Division’s customers based on MCF consumption during the previous winter season.  2008 Audits Report, p. 4.



8.
The Complaint filed by William L. Jones herein is solely a dispute about whether Complainant was entitled to refunds for his rental properties, which he did not receive.  Complaint, attached letter.



9.
There is no allegation in the Complaint that Knox Energy is other than a bona fide cooperative association providing service only to its members on a nonprofit basis. 

DISCUSSION


The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code §5.101.  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



A preliminary objection seeking dismissal of a complaint, in whole or in part, will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 486 Pa. 536, 406 A.2d 1020 (1979).  The moving party may not rely on its own factual assertions, but must accept for the purpose of disposition of the motion, all well-pleaded material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Commonwealth of Pa. (County of Allegheny), 507 Pa. 360, 490 A.2d 402 (1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The motion will be granted only if the moving party prevails as a matter of law.  Rok v. Flaherty, 106 Pa. Commw. 570, 527 A.2d 211 (1987).  Any doubt must be resolved in favor of the non-moving party.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053 (Pa. Cmwlth. 2003). 



The grounds for preliminary objections, set forth in 52 Pa. Code §5.101(a), are as follows:

(1) Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2) Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.

(3) Insufficient specificity of a pleading.

(4) Legal insufficiency of a pleading.

(5) Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.

(6) Pendency of a prior proceeding or agreement for alternative dispute resolution.



Knox Energy contended, in its Preliminary Objections, that even assuming arguendo that Complainant’s material claims were true, the Commission does not have jurisdiction over Knox Energy since it has already concluded that Respondent is a bona fide cooperative association.  See, Gasco Abandonment Order, supra.  It referenced Section 102 of the Public Utility Code (Code), 66 Pa. C.S. §102, which specifically excludes, from the definition of public utility, a bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.  Respondent acknowledged that due to the unique circumstances involved in the transfer of the utility assets, the Commission would monitor Knox Energy and UPL for a period of three years, through the Bureau of Audits and Gas Safety Division.  However, it contended that the monitoring was limited and that the Commission did not retain general jurisdiction over Knox Energy, or specific jurisdiction over consumer complaints.



Knox Energy further argued that the Bureau of Audits had approved the refund plan and had concluded, in the 2008 Audits Report, that all overcollections had been refunded as required.  Therefore, even if the Commission had retained jurisdiction over the refund issue, that matter had already been decided.



Complainant contended that the Commission’s regulatory oversight of the refund issue had been retained, and that the refund information provided to the Bureau of Audits by Knox Energy was not accurate.

 

In every case coming before it, the Commission must decide initially whether it has jurisdiction over the parties and the subject matter of the dispute.  As a creation of the legislature, the Commission has only such powers as are expressly or by necessary implication given it by law.  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Super. Ct. 595, 43 A.2d 348 (1945).  Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Matorano, 427 Pa. 581, 235 A.2d 602 (1967).  



The Commission’s general regulatory authority is contained in Section 501 of the Code, 66 Pa. C.S. §501.  Section 501(b) of the Code, 66 Pa. C.S. §501(b), states that the Commission shall have administrative power and authority to supervise and regulate all public utilities doing business in the Commonwealth.  Pursuant to Section 501(c) of the Code, 66 Pa. C.S. §501(c), every public utility has a duty to observe, obey, and comply with the regulations or Orders of the Commission and the terms and conditions set forth therein. 



“Public utility,” as defined in Section 102 of the Code, 66 Pa. C.S. §102, excludes “[a]ny bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis.”  Thus, if the Commission has definitively ruled that Knox Energy is a bona fide cooperative which provides service only to its members on a nonprofit basis, then the Commission does not possess the requisite authority to decide whether refunds were appropriately provided to Complainant, a member of the cooperative, by or on behalf of Knox Energy.



I have reviewed the Gasco Abandonment Order and conclude that the Commission therein found Knox Energy to be a bona fide cooperative for the purpose of the Gasco transfer and abandonment.  The Commission, however, expressed concern about the level of control that UPL would be exercising over the cooperative association and its members.  It noted that an essential question when analyzing the characteristics of a bona fide cooperative was whether, in the absence of Commission regulation, the customers/members of the cooperative would be able to exercise an adequate degree of control over the organization so as to protect themselves from unreasonable and arbitrary management decisions (citing to Valanty v. Cove Vill. Cmty. Trust, Docket No. C‑00945796, Order entered June 4, 1996).  For this reason, the Commission required Knox Energy and UPL to notify the Commission of any event relative to Respondent’s status as a cooperative, and also provided for a three (3) year monitoring period and various consumer protections.



The purpose of the monitoring was clearly to ascertain whether UPL, a for-profit corporation, was exercising such undue control over Knox Energy’s finances and operations so as to invalidate the prior ruling (about Respondent’s cooperative status) and necessitate further regulatory involvement.  Complainant argued that this regulatory monitoring should extend to oversight of the refund process but I do not agree.  There is no allegation whatsoever that UPL’s undue control caused Complainant’s refund request for his rental property to be rejected.  Instead, the refund was rejected due to a question of Complainant’s entitlement to refunds, which is essentially a landlord/tenant dispute.

 

In determining whether Knox Energy’s cooperative status had been confirmed by the Commission, I did consider the meaning of the phrase “established a prima facie case to support their contention that Knox Energy Cooperative Association, Inc. is a bona fide cooperative,” contained in Ordering Paragraph 1 of the Gasco Abandonment Order.  Typically, the use of “prima facie case” connotes that the party with the burden of proof has established the necessary elements which, in the absence of co-equal rebuttal evidence, allows the party to prevail.  See, Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980); see also, Keystone Cooperative Association, Docket No. P-00991710 (Order entered August 12, 1999).  In that context, the use of “prima facie case” in the Gasco Abandonment Order allows for the possible future consideration of evidence rebutting Knox Energy’s “bona fide cooperative” status, in view of Respondent’s and UPL’s duty to report that information to the Commission.  However, based upon all known information at this time, Knox Energy is a bona fide cooperative (see also page 9 of the Gasco Abandonment Order, wherein the Commission finds that Knox Energy is a bona fide cooperative).



Furthermore, there is no evidence, and none has been alleged by the Complainant, that Knox Energy is serving non-members or that it is other than a not-for-profit, member-owned cooperative.  The 2008 Audits Report (p. 3) also finds no evidence that Respondent serves any non-members.



Finally, I am aware of no information provided to the Commission in the intervening two years since the Gasco Abandonment Order that would impact Knox Energy’s bona fide cooperative status. 



For all these reasons, I conclude that the Commission is not empowered to rule upon the appropriateness of refunds, provided by or on behalf of a non jurisdictional entity to one of its members, and will grant the Preliminary Objections filed by Knox Energy and dismiss the Complaint.  In so doing, I note that Mr. Jones may have private rights of action, including landlord/tenant claims, and all such rights are preserved under 66 Pa. C.S. §103(c).  



I will also direct that a copy of this Initial Decision be provided to the Commission’s Bureau of Audits, for informational purposes.

CONCLUSIONS OF LAW

1.
Commission regulations provide for the filing of preliminary objections based upon lack of Commission jurisdiction.  52 Pa. Code §5.101(a)(1).



2.
As a creation of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq;  Rogoff v. The Buncher Company, 395 Pa. 477, 151 A.2d 83 (1959).  The Commission must act within and cannot exceed its jurisdiction.  City of Pittsburgh v. Pa. P.U.C., 157 Pa. Commw. 595, 43 A.2d 348 (1945).  



3.
Formal Complaints before the Commission must allege an act or thing done or omitted to be done by any public utility in violation, or claimed violation, of any law which the Commission has jurisdiction to administer.  66 Pa. C.S. §701; 52 Pa. Code §5.21(a).



4.
A bona fide cooperative association which furnishes service only to its stockholders or members on a nonprofit basis is not a “public utility” within the definition of Section 102 of the Code, 66 Pa. C.S. §102. 



5.
 The Commission has ruled that Knox Energy is a bona fide cooperative association, and there is no evidence that it serves other than its own members on a nonprofit basis.  See, Application of Gasco Distribution Systems, Inc. for approval of the transfer of its Kane Division’s assets to Utility Pipeline Ltd. and immediately thereafter to Knox Energy Cooperative Association, Inc. and for the abandonment of service by Gasco Distribution Systems, Inc., Docket No. A-120002F2000, Order entered March 22, 2007.   



6.
 The Commission is not authorized to decide refund disputes between bona fide cooperative associations, serving only members on a nonprofit basis, and one of their members.  66 Pa. C.S. §§102, 501, 701, 1312.

ORDER
1.
That the Preliminary Objections of Knox Energy Cooperative Association, Inc., filed at Docket No. C-2009-2086059, on February 18, 2009, are hereby granted on the basis of lack of jurisdiction. 

2.
That the Formal Complaint filed on October 24, 2008 by William L. Jones at Docket No. C-2009-2086059 is dismissed.

3.
That a copy of this Order be provided to the Commission’s Bureau of Audits for informational purposes.

Dated:  March 30, 2009



_____________________________








Kandace F. Melillo 








Administrative Law Judge

C-2009-2086059 - William L Jones v. Knox Energy Cooperative Association
William L Jones 

285 S Settlement Road
Kane PA  16735
814.837.8850 

William T Hawke Esquire
Hawke McKeon Sniscak & Kennard LLP
100 North Street
PO Box 1778
Harrisburg PA  17105-1778
717.236.1300 

Knox Energy Cooperative Association  

5900 Mayfair Road NW
North Canton OH  44720
	� 	See, Application of Gasco Distribution Systems, Inc. for approval of the transfer of its Kane Division’s assets to Utility Pipeline Ltd. and immediately thereafter to Knox Energy Cooperative Association, Inc. and for the abandonment of service by Gasco Distribution Systems, Inc., Docket No. A-120002F2000, Order entered March 22, 2007 (Gasco Abandonment Order).


	� 	This is a new allegation which was not contained in the Complaint; therefore, I will not address it herein.
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