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HISTORY OF THE PROCEEDING



On September 23, 2008, the Commission received the Complaint of Donna K. Moyer (Ms. Moyer or Complainant) versus PPL Electric Utilities Corporation (PPL or Company).  The Complaint requested a more affordable payment arrangement and also alleged:  1) that the well pump for her rented home supplied water to a second rental home on the property; 2) that the electric usage for the pump was recorded on her meter; and 3) that her landlords were aware the electric usage was recorded on her meter.


On October 20, 2008, PPL filed the Answer Of PPL Electric Utilities Corporation.  The Answer denied the material allegations in the Complaint including those regarding foreign wiring for the well pump.


By notice, dated December 13, 2008, the Office of Administrative Law Judge notified the parties that the initial telephonic hearing would be held on February 25, 2009 at 10:00 a.m.  The notice identified Special Agent (SA) David A. Alexander as the presiding officer.  SA Alexander sent his Prehearing Order, dated December 30, 2008, to the parties.  The Prehearing Order directed the parties to notify him if the telephone number changed prior to the hearing and repeated the date and time of the hearing.  SA Alexander convened the initial hearing as noticed on February 25, 2009.  He dialed the Moyer phone number twice and left two messages.  Only the voice mail answered.  The Company appeared and was represented by counsel.  SA Alexander held the hearing and recorded it with a tape recorder.


When the hearing was completed, SA Alexander returned to his office and found a voice mail from Mr. Moyer explaining that the Moyers had previously requested a continuance.  Because he had no record of the request, the Special Agent returned the call and left a voice mail which directed the Moyers to supply a copy of the document requesting the continuance on or before Monday, March 2, 2009.  By letter dated February 25, 2009, Ms. Moyer sent a copy of her letter, dated February 11, 2009, addressed to the Office of Administrative Law Judge, which requested a continuance.  Examination of the February 11 letter revealed that she had transposed the last two digits of the docket number which demonstrated why SA Alexander did not receive it in a timely fashion.


In the interim, the Chief Administrative Law Judge reviewed the case and determined that, due to the foreign load allegations, the case should not have been assigned to a Special Agent.  She directed that another hearing be held before an Administrative Law Judge.  Accordingly, by notice, dated March 3, 2008, the Office of Administrative Law Judge notified the parties that the further telephonic hearing would be held on March 25, 2009 at 10:00 a.m. before the undersigned.


I convened the further hearing as noticed on March 25, 2009.  I dialed the Moyer phone number twice and left two messages at the same number listed on the Complaint and also previously used by SA Alexander.  Only the voice mail answered.  Ms. Moyer did not answer or appear.  I held the hearing in her absence.  The Company appeared and was represented by counsel.  PPL moved to dismiss the Complaint with prejudice.  That motion will be granted in the ordering paragraphs below.  



The hearing continued to create a record about the foreign load issue.  Due to information contained in PPL’s records, counsel and I discussed the resolution of the issue.  A transcript was prepared, and it included PPL Exhibit No. 3.  PPL also provided a new address for the Moyers.  (At the time this Initial Decision was prepared the transcript had not been transcribed.)  The record closed at the conclusion of the hearing on March 25, 2009.  No briefs were filed.
FINDINGS OF FACT
1. Ms. Moyer dated her Complaint on September 18, 2009, which concerned her rented home at 958 Middle Creek Road, Selinsgrove, PA 17872.
2. Ms. Moyer’s Complaint was received at the Commission on September 23, 2009.
3. Ms. Moyer requested disconnection of her electric service at 958 Middle Creek Road, Selinsgrove, PA 17872 on September 23, 2008.  PPL Exhibit 3 at 1.

4. In response to the disconnection request, PPL disconnected service to the Moyer residence on September 24, 2008 and made Craig and Betsy Mitterling, the landlords, the billing responsible parties.  PPL Exhibit 3 at 1.  Complaint at ¶ 4 attachment.
5. The Complaint was served by the Secretary of the Commission on PPL on October 2, 2008.  PPL Exhibit 3 at 1.

6. The Company initiated a foreign wiring investigation on October 9, 2008.  PPL Exhibit 3 at 1.
7. The Company attempted to complete the foreign wiring investigation in November 2008.
8. The Company was unable to complete the investigation because its personnel were unable gain entry to the interior of the rental home.

9. The Company was able to confirm that the well pump serviced both rental homes on the property and that the usage for the pump was registering on the meter for the former Moyer residence.
10. The assignment of the electric bill for the former Moyer residence to the Mitterlings carried only the balance starting September 24, 2008 and did not include the balance due on the Moyer account prior to that time.
11. By notice, dated March 3, 2008, the Office of Administrative Law Judge notified the parties that a further telephonic hearing would be held on March 25, 2009 at 10:00 a.m. before the undersigned.  The notice directed the parties to provide a current telephone number to the presiding officer where they could be reached for the hearing.
12. By notice, dated December 13, 2008, the Office of Administrative Law Judge notified the parties that the initial telephonic hearing would be held on February 25, 2009 at 10:00 a.m.  The notice directed the parties to provide a current telephone number to the presiding officer where they could be reached for the hearing.

13. SA Alexander sent his Prehearing Order, dated December 30, 2008, to the parties.  The Prehearing Order directed the parties to notify him if the telephone number changed prior to the hearing and repeated the date and time of the hearing.  The Prehearing Order also specified that the parties must be available when contacted by the presiding officer or that the case would be dismissed.
14. The further hearing was convened as noticed on March 25, 2009.  I dialed the Moyer phone number twice and left two messages at the same number listed on the Complaint and also previously used by SA Alexander.  Only the voice mail answered.  

15. Ms. Moyer did not answer or appear.

16. Ms. Moyer offered no reasonable excuse for her absence.
17. At the time Ms. Moyer dated her Complaint she was a PPL customer.

18. At the March 25 hearing PPL provided the following new address for the Moyers:  236 Linden Street, Sunbury, PA 17801.
19. Complainant did not settle or withdraw her Complaint prior to the scheduled March 25 hearing or obtain a continuance.
20. By Hearing Notice Complainant was notified that a Further Hearing on her Complaint was scheduled for March 25, 2009.  This document was mailed to Complainant at the address provided on her Complaint and was not returned to the Commission by the United States Postal Service.
DISCUSSION



In her Formal Complaint, Complainant alleged an inability to pay her utility bills and a foreign wiring issue.  As the party seeking affirmative relief from the Commission, Complainant bore the burden of proof.  66 Pa. C.S. §332(a).  



To satisfy this burden, a complainant must show that the named utility is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 PA PUC 196 (1990); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  The Complainant must produce a preponderance of the evidence to prevail.  Samuel J. Lansberry, Inc. v. PA Public Utility Comm’n, 578 A.2d 600 (1990), alloc. den., 602 A.2d 863 (1992).  In other words, the complainant must present evidence more convincing, by even the smallest amount, than that presented by the other party.  Se-Ling Hosiery, Inc.  v. Margulies, 70 A.2d 854 (1950).  Additionally, any finding of fact necessary to support the Commission’s adjudication must be based upon substantial evidence.  Mill v. Comm’w., PA Public Utility Comm’n, 447 A.2d 1100 (1982); Edan Transportation Corp. v. PA Public Utility Comm’n, 623 A.2d 6 (1993), 2 Pa.C.S. §704.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk and Western Ry. v. PA Public Utility Comm’n, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Compensation Bd. of Review, 166 A.2d 96 (1961); Murphy v. Commonwealth, Dep’t. of Public Welfare, White Haven Center, 480 A.2d 382 (1984).



Administrative agencies, like the Public Utility Commission, are required to provide due process to the parties appearing before them.  This requirement is satisfied when the parties are afforded notice and the opportunity to appear and be heard.  Schneider v. Pa. PUC, 479 A.2d 10 (1984).  Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).


The Hearing Notices and Prehearing Order were mailed to the Complainant at the address listed on her Complaint form and have not been returned to the Commission by the post office.  I note that neither the February 25 nor the February 11, 2009 letters to SA Alexander and the Office of Administrative Law Judge, respectively, contained a return address.  Therefore, Complainant is deemed to have received these documents and had sufficient notice of the day, date and time of the scheduled hearings.  Once notice of a hearing and the opportunity to be heard has been provided, it is the responsibility of the parties to appear and participate in the hearing.  Sentner v. Bell Telephone Co. of Pennsylvania, Opinion and Order entered October 25, 1993 at Docket No. F‑00161106.  



By her unexcused failure to appear Complainant waived the opportunity to participate in the hearing, and this portion of the case will be dismissed with prejudice.  52 Pa. Code §5.245(a); Jefferson v. UGI Utilities, Inc., Opinion and Order entered December 26, 1995 at Docket No. Z‑00269892.  



When a Complainant fails to appear for a hearing, normally the informal decision of the Bureau of Consumer Services (BCS) becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order entered April 11, 1996 at Docket No. C‑00956999.  However, the resolution of the foreign load issue will preempt the BCS decision by operation of law.


The facts regarding the foreign load issue are not in dispute.  Ms. Moyer alleged in her Complaint that the well pump which served her rented home also served a second rented home on the property.  Ms. Moyer resided in her rented home and was a PPL customer at the time she filed the Complaint, but moved from the home prior to the service of the Complaint on PPL.  PPL acted promptly in initiating a foreign load investigation.  Although PPL personnel were unable to complete the investigation, they were able to verify Ms. Moyer’s allegation.  By the time the Company personnel arrived at the home, the Moyers had already departed, and the service had been returned to the landlords’ name.  PPL did not transfer the accrued balance from the Moyers to the landlords.  At the hearing the Company took the position that because the Moyers were not the customers of record at the time of the investigation, it was inappropriate to transfer the former customers’ balance to the Mitterlings (landlords).


Section 1529.1 of the Public Utility Code states, as follows:

§ 1529.1.  Duty of owners of rental property
   (a) NOTICE TO PUBLIC UTILITY. -  It is the duty of every owner of a residential building or mobile home park which contains one or more dwelling units, not individually metered, to notify each public utility from whom utility service is received of their ownership and the fact that the premises served are used for rental purposes.

   (b) HISTORY OF ACCOUNT. - Upon receipt of the notice provided in this section, if the mobile home park or residential building contains one or more dwelling units not individually metered, an affected public utility shall forthwith list the account for the premises in question in the name of the owner, and the owner shall thereafter be responsible for the payment for the utility services rendered thereunto. In the case of individually metered dwelling units, unless notified to the contrary by the tenant or an authorized representative, an affected public utility shall list the account for the premises in question in the name of the owner, and the owner shall be responsible for the payment for utility services to the premises.

   (c) FAILURE TO GIVE NOTICE. -  Any owner of a residential building or mobile home park failing to notify affected public utilities as required by this section shall nonetheless be responsible for payment of the utility services as if the required notice had been given.
66 Pa. C.S. § 1529.1.  Foreign load occurs when a ratepayer's meter registers usage for utility service provided to a dwelling unit or dwelling units occupied by a person or persons other than the ratepayer, or for use in a common area of a building, e.g., hallway lighting, furnace fan, or laundry room appliances.  The statute does not require the tenant to be a ratepayer at the time of the investigation, and in this case there is no question that Ms. Moyer was a ratepayer at the time the Complaint was filed.  In this instance all of the statutory requirements have been met.  Accordingly, I find that as a matter of law PPL is required to transfer the Moyer balance to the Mitterlings.  


I hasten to add that the foreign load designation cannot be remedied until PPL personnel are given access to the interior of the former Moyer residence and can complete their investigation.  Only then can the Mitterlings decide whether to separately divert the foreign wiring to a new meter or to continue to pay the bill for the former Moyer residence.  In addition, I note that, assuming the landlords establish a separate meter for the existing foreign load, the Commission will permit them to reduce their liability for the Moyer unpaid balance by credibly demonstrating what portion of the arrearage can be attributed to the foreign load.  Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547, Opinion and Order, entered April 9, 2008 (Slip Op.) and Tentative Order, entered August 17, 2007 (Slip Op.).
CONCLUSIONS OF LAW
1. The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.
2. Respondent violated Section 1529.1 of the Public Utility Code by failing to assign the accrued Moyer balance to the Mitterlings after confirming the presence of foreign load on former Moyer rented residence.
3. Notice mailed to a party’s last known address and not returned by the post office is presumed to have been received.  Chartiers Industrial and Commercial Development Authority v. Allegheny County Board of Property Assessment Appeals and Review, 645 A.2d 944 (1994).
4. Foreign load occurs when a ratepayer's meter registers usage for utility service provided to a dwelling unit or dwelling units occupied by a person or persons other than the ratepayer, or for use in a common area of a building, e.g., hallway lighting, furnace fan, or laundry room appliances.  66 Pa. C.S. § 1529.1(b).
5. After the landlords establish a separate meter for the foreign load, the Commission will permit them to reduce their liability for any unpaid balance by credibly demonstrating what portion of the arrearage can be attributed to the foreign load.  Afshari v. PPL Electric Utilities Corporation, Docket No. C-20055547, Opinion and Order, entered April 9, 2008 (Slip Op.) and Tentative Order, entered August 17, 2007 (Slip Op.).
6. Section 1529.1 of the Public Utility Code does not require the tenant to be a ratepayer at the time of the foreign wiring investigation.  66 Pa. C.S. § 1529.1.
7. As soon as all of the statutory requirements have been met, as a matter of law PPL is required to transfer the tenant’s balance to the landlord.  66 Pa. C.S. § 1529.1(b).

8. When a Complainant fails to appear for a hearing, normally the informal decision of the Bureau of Consumer Services becomes the operative decision of the Commission.  Turner v. PECO Energy Company, Opinion and Order, entered April 11, 1996 at Docket No. C‑00956999.  However, the resolution of the foreign load issue preempted the BCS decision by operation of law.  66 Pa. C.S. § 1529.1(b).
ORDER


THEREFORE,



IT IS ORDERED:



1.
That the Complaint of Donna K. Moyer versus PPL Electric Utilities Corporation at Docket No. F-2008-2066756 is hereby granted in part and dismissed with prejudice in part.


2.
That Donna Kay Moyer should be served with the Initial Decision and Final Commission Order at the following additional address:  236 Linden Street, Sunbury, PA 17801.  


3.
That PPL Electric Utilities Corporation shall within ten (10) days of receipt of the Final Commission Order transfer the unpaid balance of Donna K. Moyer from her rented home at 958 Middle Creek Road, Selinsgrove, PA 17872 to Ms. Moyers’ former landlords, Craig and Betsy Mitterling.
Dated:
March 30, 2009


















Louis G. Cocheres









Administrative Law Judge
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