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Before

Susan D. Colwell

Administrative Law Judge
HISTORY OF THE PROCEEDING



On January 27, 2009, Luanne Burnett (Complainant) filed a formal Complaint with the Commission against D&E Systems, Inc. (Respondent or Company) alleging that she was told to take a phone and go outside and plug it into a box to determine if the phone problem she was having was inside or outside.  As relief, she states that she wants the phone company to do their job and not make consumers determine where the problem is on the line.  She states that when Verizon came and determined that the problem was inside, they also told her that she did not have a box where the phone could be hooked up outside.  



On February 23, 2009, D&E filed its Answer and New Matter which set forth a recitation of events relating to the Complaint which it states is consistent with its normal practice and appears in the area Yellow Book directory, which is provided to each customer.  This practice includes giving a customer the opportunity to make the initial determination of whether the problem is inside or outside without incurring the fee involved in a visit from the Verizon repair technician if the fee is appropriate.  



The Company continues by alleging that the Complainant contacted Respondent on December 1, 2008 and the technician was dispatched at 8:00 am on December 2, 2008.  The Verizon technician installed the “box” and corrected the problem with the service.  Because the trouble was in Company facilities, which belong to Verizon, there was no charge to the customer.



Respondent also filed Preliminary Objections on February 23, 2009 stating that the Complaint fails to allege a violation of a statute, regulation or order of the Commission.  



By Motion Judge Assignment Notice issued February 27, 2009, the matter was assigned to me.



The time for a response to New Matter and for answering the Preliminary Objections has run, and the Commission’s electronic document handling system shows that neither has been filed.  The Preliminary Objections are ripe for decision.

FINDINGS OF FACT



1.
Complainant is Luanne Burnett, 11 Butter Lane, Reading PA  19606.



2.
Respondent is D&E Systems, Inc., a jurisdictional public utility providing residential telephone service in the Commonwealth of Pennsylvania.



3.
On January 27, 2009, Complainant filed a formal Complaint alleging that the Respondent’s actions in telling her that she should take a telephone to a “box” outside her home to determine whether her telephone problem was located inside or outside her home constituted inadequate service.



4.
On February 23, 2009, Respondent filed its Answer and New Matter.



5.
Complainant did not file an Answer to New Matter nor did she file a reply to the Preliminary Objections.

DISCUSSION



Commission regulations permit the filing of Preliminary Objections.  
52 Pa. Code §§ 5.101(a)(1)-(6).  Preliminary objection practice before the Commission is similar to Pennsylvania civil practice respecting Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  



Commission regulations provide:

§ 5.101.  Preliminary Objections.

(a)
Grounds. Preliminary Objections are available to parties and may be filed in response to a pleading except motions and prior Preliminary Objections.  Preliminary Objections must be accompanied by a notice to plead, must state specifically the legal and factual grounds relied upon and be limited to the following:


(1)
Lack of Commission jurisdiction or improper service of the pleading initiating the proceeding.

(2)
Failure of a pleading to conform to this chapter or the inclusion of scandalous or impertinent matter.


(3)
Insufficient specificity of a pleading.


(4)
Legal insufficiency of a pleading.


(5)
Lack of capacity to sue, nonjoinder of a necessary party or misjoinder of a cause of action.


(6)
Pendency of a prior proceeding or agreement for alternative dispute resolution.

52 Pa. Code § 5.101(a).



In deciding the Preliminary Objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996), 1996 Pa. Commw. LEXIS 11.  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the Preliminary Objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002), 2002 Pa. Commw. LEXIS 580.  All of the non-moving party’s averments in the Complaint must be viewed as true for purposes of deciding the Preliminary Objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  



Therefore, the Preliminary Objections can be granted only if recovery or relief is not possible after all of the Complainant’s averments in the Complaint are viewed as true for purposes of deciding the Preliminary Objections, using only those facts specifically admitted.



Under “State the facts of your complaint,” on the form, the Complainant wrote, “I was told to take one of my phones, go outside & plug it into a “box” to determine if my phone problem was inside or outside.”  Complaint ¶ 4B.



Under “Relief,” Complainant wrote:


I want the phone company to do their job & not make “us” as consumers determine where the problem on our line is.  After they told me that I would be billed twice if they sent Verizon out & the problem was inside; Verizon came out & I don’t have a “box” that I could have hooked a phone up to anyway.  What are phone repairmen for?  I as a consumer, should not have to go out on a very rainy day looking for a “box” that I didn’t have anyway.  I want D&E to give us friendly service when called with a phone problem.  Isn’t this why I pay a phone bill?

Complaint ¶5.



Under the rules, for purposes of evaluating a Preliminary Objection, facts stated in the Complaint are assumed to be true in order to determine whether recovery or relief is possible.  Therefore, the Commission assumes that the D&E customer service representative did tell Complainant to plug a phone into a box outside her home in order to determine if the problem is on the inside or outside of the house.  



Therefore, the question is whether it constitutes unsafe, inadequate, inefficient or unreasonable service to tell a customer to check the dial tone on the network interface device (NID) outside the home when she has no NID on her home.  It does not.  



The Respondent gives a complete and convincing explanation of its own practices and how they are consistent with standard industry practice, including giving a customer the opportunity to determine whether the problem is on the customer side of the NID before incurring a service charge.  These and other supporting facts are properly set forth in New Matter.
  For purposes of determining whether to grant a Preliminary Objection, these facts may not be used.  Note that Complainant did not file an answer to New Matter nor an answer to Preliminary Objections.  If the Preliminary Objections are denied, the facts in New Matter would still be deemed to be admitted, 52 Pa. Code § 5.63, and would be adequate to support a Motion for Summary Judgment or Motion for Judgment on the Pleadings.  52 Pa. Code § 5.102.


However, it is standard industry practice to give customers an opportunity to determine if the problem will be with the Company’s facilities or with customer facilities.  If the problem is with the customer facilities, the customer has the opportunity to address it herself, to hire a private contractor, or to engage the Company’s services at a fee.  Since the Company would send a technician if asked, even if the customer did not check the phone at the NID, it is difficult to see how telling the customer of this option can be seen as anything but a courtesy.  There is no violation of a statute, regulation or order of the Commission alleged here.  



By way of relief, Complainant wants to have the right to not perform this NID test.  She already has that right.   



Therefore, there is no point in continuing the litigation, and Respondent’s Preliminary Objections are granted.

CONCLUSIONS OF LAW



1.
Commission regulations permit the filing of Preliminary Objections.  52 Pa. Code §§ 5.101(a)(1)-(6).  


2.
Preliminary Objection practice before the Commission is similar to Pennsylvania civil practice respecting Preliminary Objections.  Equitable Small Transportation Intervenors v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  


3.
In deciding the Preliminary Objections, the Commission must determine whether, based on well-pleaded factual averments of the Petitioners, recovery or relief is possible.  Dept. of Auditor General, et al v. SERS, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003), 2003 Pa. Commw. LEXIS 849; P.J.S. v. Pa. State Ethics Comm’n, 669 A.2d 1105 (Pa. Cmwlth. 1996) 1996 Pa. Commw. LEXIS 11.  


4.
Any doubt must be resolved in favor of the non-moving party by refusing to sustain the Preliminary Objections.  Boyd v. Ward, 802 A.2d 705 (Pa.Cmwlth. 2002) 2002 Pa. Commw. LEXIS 580.  


5.
All of the non-moving party’s averments in the Complaint must be viewed as true for purposes of deciding the Preliminary Objections, and only those facts specifically admitted may be considered against the non-moving party.  Ridge v. State Employees’ Retirement Board, 690 A.2d 1312 (Pa. Cmwlth. 1997) 1997 Pa. Commw. LEXIS 148.  


6.
Complainant has not alleged a violation of a statute, regulation or order of the Commission.



THEREFORE,



IT IS ORDERED:



1.
That the Preliminary Objections filed by D&E Systems, Inc., in the case captioned Luanne Burnett v. D&E Systems, Inc., at PUC Docket No. C-2009-2087294, are granted.



2.
That the Complaint filed by Luanne Burnett against D&E Systems, Inc., at PUC Docket No. C-2009-2087294 is dismissed with prejudice.



3.
That the Secretary mark this docket closed.

Dated:
March 25, 2009



_____________________________








Susan D. Colwell








Administrative Law Judge

�	The New Matter explains that the (NID) is the interconnection point between telecommunications company facilities and those of the customer, thereby serving as the demarcation point between the facilities that are the responsibility of the Company and those facilities that are the responsibility of the customer.  It is standard industry practice to advise the customer that a repair charge may apply if the technician responding to the trouble report determines that the trouble is after the NID, which makes it a problem on the customer’s side of the facilities.  The customer is free to decline to test the telephone facilities at the NID and risk the repair visit charge.  


	The Company’s trouble reporting procedure is set forth in the area Yellow Book directory, which is provided to all customers.  The finding of a normal dial tone at the NID suggests that the problem is in the inside wiring of the home, the jacks or the customer’s telephone equipment.  The customer may choose to utilize Company services for repair work but may either attempt to fix the problem or choose a private contractor.  


	Complainant contacted the Company on December 1, 2008 at 11:50 pm to report trouble on her telephone line.  Respondent generated a trouble ticket and requested that Verizon dispatch a technician to Complainant’s residence.  A technician was dispatched on December 2, 2008 at approximately 8:00 am.  The technician repaired the Complainant’s service line and installed a NID.  Service was restored by 12:30 pm.  The problem turned out to be in the facilities that are the responsibility of the Company, and the repairs were executed with no resulting charge to the Complainant.  See Respondent’s New Matter.  
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