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HISTORY OF THE PROCEEDING

On August 18, 2008, Gary Musisko (Complainant) filed a Formal Complaint with the Pennsylvania Public Utility Commission (PUC or Commission) against Pennsylvania American Water Company (the Company or Respondent) alleging that there are incorrect charges on his bill.  More specifically, Complainant alleges that Respondent accused him of tampering with the meter and charged him $2,300.00 for water usage even though he never received a bill from Complaint.  After the Complainant filed a formal complaint with the Commission, Respondent determined that Complainant was a customer of the Municipal Authority of Westmoreland County (MAWC) and refunded all amounts he had paid to the Company.  MAWC opened a new account for him and did not charge him for past usage.  Complainant alleges that Respondent closed his complaint without his verbal or written consent after its counsel had advised him that a hearing would be scheduled in the matter and they would negotiate a financial settlement.  In addition, Complainant avers that he also received a sewage bill of approximately $2,300.00 from the Elizabeth Township Sanitary Authority (Sanitary Authority).  Mr. Musisko states that this amount was determined by the water usage for which Respondent erroneously billed him and which it reported to the Sanitary Authority.  Complainant claims that Respondent could not have determined water usage by reading the MAWC’s meter and that he should have never received a sewage bill.  Finally, Mr. Musisko avers that his water has been turned off since June of 2008 due to unpaid sewage bill causing him financial and business losses.  As relief, Complainant requests that the Commission hold a hearing with the Company, Complainant, and Complainant’s Senator’s Office to resolve “this ongoing issue.”  Complaint Attachment ¶13.  
On September 29, 2008, Respondent filed an Answer and New Matter addressing the material allegations of the Complaint.
  On the same date, Respondent filed Preliminary Objections seeking to dismiss the Complaint because: (1) the Commission lacks jurisdiction over Complainant’s challenge to his wastewater bill issued by the Sanitary Authority, which is a municipal authority; (2) the Commission lacks jurisdiction to award monetary damages; (3) the Complaint is legally insufficient as it does not raise any issue regarding the Company’s service or billing of its customers; and (4) the Complainant failed to join the Sanitary Authority as a necessary party to this proceeding.
On October 17, 2008, Complainant filed a Motion to Enlarge the Time in Which to Respond to the Preliminary Objections.
  As of March 12, 2009, no response to the Company’s Preliminary Objections was filed.   Also, Complainant did not file a response to the Company’s New Matter.

The matter was assigned to me by Motion Judge Assignment Notice dated January 14, 2009.  The Respondent’s Preliminary Objections are ready for ruling.

FINDINGS OF FACT

1.
Complainant is Gary Musisko, who receives water and wastewater services at 957 Hayden Blvd., Elizabeth, Pennsylvania, 15037.


2.
Respondent is Pennsylvania American Water Company.
3.
Complainant filed a Formal Complaint alleging that there are incorrect charges on his bill.  More specifically, Complainant alleges that Respondent erroneously billed him for water usage although he was not its customer, and reported its meter reading to the wastewater company.  As relief, Complainant requests that the Commission hold a hearing with the Company, Complainant, and Complainant’s Senator’s Office to resolve “this ongoing issue.”  Complaint Attachment ¶ 13.
4.
Until December 2007, Respondent, MAWC, the Sanitary Authority and Complainant understood the service address to be connected to the Company’s water distribution system.  New Matter ¶ 12.
5.
On March 29, 2004, the previous occupant of the service address, Linda Blewitt, requested the discontinuance of service.  The Company obtained an actual meter reading of 00488, issued a final bill to Ms. Blewitt, and shut off service at the curb box on April 2, 2004.  Id. at ¶ 13.
6.
On February 19, 2005, at the request of the Sanitary Authority, the Company verified that water service was still off at the service address.   Id. at ¶ 15.
7.
Complainant never submitted an application for water service to the Company, and therefore received no water bills.  Id. at ¶ 16.
8.
On February 12, 2007, Complainant contacted the Company to report a leak.  Respondent found service turned on when it responded to Complainant’s service call.  The street service connection had been turned on and Complainant, a commercial customer, was using and enjoying the benefits of the water service without the knowledge or approval of the Company or MAWC, and without being billed for it.  Id. at ¶¶ 17, 19.
9.
On March 12, 2007, a field associate visited the service address to switch meters, and recorded a final actual meter reading of 03860, reflecting consumption of 337,100 gallons of water since Linda Blewitt discontinued service.  Id. at ¶ 22.
10.
On March 13, 2007, the Company issued a bill to Complainant in the amount of $2,034.66 for 337,300 gallons of water, including the 337,100 measured by the old meter and the 200 gallons measured by the new meter.  Id. at ¶ 23.
11.
On or about October 2, 2007, Complainant filed a formal complaint against Respondent, which was captioned Blaine Hill Catering c/o Gary Musisko v. Pennsylvania American Water Company, Docket No. C-20078450.  Id. at ¶ 24.
12.
While working to resolve the complaint at Docket No. C-20078450, the Company determined that the service address is connected to the water distribution system of MAWC, and that Complainant is not a customer of Respondent.  Id. at ¶ 25.
13.
No hearing on Mr. Musisko’s prior complaint, Docket No. C-20078450, ever took place because the Company settled the matter that was the subject of the complaint.  Id. at ¶ 4.
14.
The Company refunded all amounts Complainant had paid to the Company.  Id. at ¶ 25.
15.
MAWC established an account for Complainant, but did not charge Complainant for his past water usage at the service address.  Id. at ¶ 26.
16.
Following the settlement of the prior complaint, the Company filed a Certificate of Satisfaction with the Commission on February 13, 2008, and the Commission marked the docket closed.  A closing letter was sent on May 1, 2008.  Id. at ¶ 4.
17.
The Certificate of Satisfaction notified Complainant that he had ten (10) days within which to file a written objection to the Certificate of Satisfaction.  Complainant filed no objections.  Id. at ¶ 4.
18.
Until the day of the termination of service for non-payment, Complainant received wastewater service from the Sanitary Authority, which is a municipal authority.  New Matter ¶¶ 27, 28.  

19.
On September 29, 2008, Respondent filed an Answer with New Matter and Preliminary Objections seeking to dismiss the Complaint because: (1) the Commission lacks jurisdiction over Complainant’s challenge to his wastewater bill issued by the Sanitary Authority, which is a municipal authority; (2) the Commission lacks jurisdiction to award monetary damages; (3) the Complaint is legally insufficient as it does not raise any issue regarding the Company’s service or billing of its customers; and (4) the Complainant failed to join the Sanitary Authority as a necessary party to this proceeding.

20.
On October 17, 2008, Complainant filed a Motion to Enlarge the Time in Which to Respond to the Preliminary Objections.  As of March 12, 2009, no response to the Company’s Preliminary Objections was filed.   
DISCUSSION
The Commission’s Rules of Administrative Practice and Procedure permit the filing of preliminary objections.  52 Pa. Code § 5.101.  See Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  Commission procedure regarding the disposition of preliminary objections is similar to that utilized in Pennsylvania civil practice.  Equitable Small Transportation Interveners v. Equitable Gas Company, 1994 Pa. PUC LEXIS 69, Docket No. C-00935435 (July 18, 1994).  
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveller Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979); Rivera v. Philadelphia Theological Seminary of St. Charles Borromeo, Inc., 595 A.2d 172 (Pa. Super. 1991).  The Commission has adopted this standard.  Montague v. Philadelphia Electric Company, 66 Pa. PUC 24 (1988).  

The moving party may not rely on its own factual assertions, but must accept for the purposes of disposition of the preliminary objection, all well-pleaded, material facts of the other party, as well as every inference fairly deducible from those facts.  County of Allegheny v. Cmwlth. of Pa., 490 A.2d 402 (Pa. 1985).  Therefore, in ruling on a preliminary objection, the Commission must assume, for decisional purposes only, that the factual allegations of the Complaint are true.  Id.  The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).  Any doubt must be resolved in favor of the non-moving party by refusing to sustain the preliminary objections.  Dept. of Auditor General, et al. v. State Employees’ Retirement System, et al., 836 A.2d 1053, 1064 (Pa. Cmwlth. 2003) (citing, Boyd v. Ward, 802 A.2d 705 (Pa. Cmwlth. 2002).  
In his Complaint, Mr. Musisko states that he moved to 957 Hayden Blvd. in March of 2005.  Complaint Attachment ¶ 1. He alleges that never received a water bill and assumed it was included in the rent.  Id.  When he called Respondent to fix a water leak at the service address, he was informed that he owed the Company $2,300.00.  Complaint Attachment ¶ 2.  Complainant avers that he filed a formal complaint but was unable to get a payment arrangement from the Commission for the $2,300.00 owed because Respondent claimed he had tampered with the meter.  Id. ¶ 3.  Upon investigation, Respondent determined that Complainant was a customer of the Municipal Authority of Westmoreland County (MAWC) and refunded all amounts he had paid to the Company.   Id. ¶ 5.  MAWC opened a new account for him and did not charge him for past water usage.  Id. ¶ 6.  Complainant alleges that Respondent closed his complaint without his verbal or written consent after its counsel had advised him that a hearing would be scheduled in the matter and they would negotiate a financial settlement.  Id. ¶¶ 7-9.
In addition, Complainant avers that he also received a sewage bill of approximately $2,300.00 from the Elizabeth Township Sanitary Authority (Sanitary Authority).   Id. ¶ 10.  Mr. Musisko states that this amount was determined by the water usage for which Respondent erroneously billed him and which it reported to the Sanitary Authority.  Id.  Complainant claims that Respondent could not have determined water usage by reading the MAWC’s meter and that “[he] should have never received a sewage bill.”  Complaint Attachment ¶¶ 10, 11.  Finally, Mr. Musisko avers that his water has been turned off since June of 2008 due to unpaid sewage bill causing him financial and business losses.  Id. ¶ 12.  As relief, Complainant requests that the Commission hold a hearing with the Company, Complainant, and Complainant’s Senator’s Office to resolve “this ongoing issue.”  Id. ¶ 13.  
In its Preliminary Objections Respondent seeks to dismiss the Complaint in its entirety because: (1) the Commission lacks jurisdiction over Complainant’s challenge to his wastewater bill issued by the Sanitary Authority, which is a municipal authority; (2) the Commission lacks jurisdiction to award monetary damages; (3) the Complaint is legally insufficient as it does not raise any issue regarding the Company’s service or billing of its customers; and (4) the Complainant failed to join the Sanitary Authority as a necessary party to this proceeding.  I will address each of these grounds below not necessarily in the order in which they are listed by the Respondent.
Lack of Commission Jurisdiction (municipal authority)
Complainant receives water service from the Municipal Authority of Westmoreland County (MAWC) and wastewater service from the Elizabeth Township Sanitary Authority (Sanitary Authority).  He is not a customer of Pennsylvania American Water Company.  Both MAWC and the Sanitary Authority are municipal authorities which fall outside the scope of the Commission’s jurisdiction.  New Matter ¶ 28.  Despite Complainant’s various allegations against Respondent, the bill that Mr. Musisko is disputing in the present Complaint is the wastewater bill he received from the Sanitary Company.  
As a creature of legislation, the Commission possesses only the authority the state legislature has specifically granted to it in the Public Utility Code.  66 Pa. C.S. §§101, et seq.  Its jurisdiction must arise from the express language of the pertinent enabling legislation or by strong and necessary implication therefrom.  Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977).  

The Commission must act within, and cannot exceed, its jurisdiction.  City of Pittsburgh v. PA Public Utility Comm’n, 43 A.2d 348 (Pa. Super. 1945). Jurisdiction may not be conferred by the parties where none exists.  Roberts v. Martorano, 235 A.2d 602 (Pa. 1967).  Neither silence nor agreement of the parties will confer jurisdiction where it otherwise would not exist, Commonwealth v. VanBuskirk, 449 A.2d 621 (Pa. Super. 1982), nor can jurisdiction be obtained by waiver or estoppel, In Re Borough Of Valley-Hi, 420 A.2d 15 (Pa. Cmwlth. 1980).

Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (Pa. Cmwlth. 1993).
I agree with Respondent that Complainant’s challenge to his wastewater bill issued by Sanitary Company, a municipal authority, is within the exclusive jurisdiction of the court of common pleas, and not within the jurisdiction of this Commission.  66 Pa. C.S. §§ 1301, 1501; see also Graver v. Public Utility Commission, 469 A.2d 1154, 1156 (Pa. Cmwlth. 1984).
Because the Commission does not have jurisdiction over Complainant’s challenge to his wastewater bill issued by the Sanitary Authority, the Complaint will be dismissed to the extent that it disputes Mr. Musisko’s unpaid wastewater bill.
Lack of Commission Jurisdiction (monetary damages)

In his Complaint, Mr. Musisko alleges that the termination of his water service for non-payment of his wastewater bills has caused him to incur financial and business losses.  
Nothing in the Code confers jurisdiction upon the Commission to award monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982); Elkin v. Bell of Pa., 420 A.2d 371 (Pa. 1980); Feingold v. Bell of Pa., 383 A.2d 791 (Pa. 1977); Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).  Therefore, to the extent Complainant requests that the Commission award him monetary damages, the present Complaint is dismissed.
Legal Insufficiency of a Pleading
As mentioned above he receives water service from MAWC and wastewater service from the Sanitary Authority.  Complainant alleges, and Respondent admits, that Mr. Musisko was never a customer of the Company.  Therefore, Complainant fails to state a claim for which the Commission can grant a relief against Respondent.  The Complaint is legally insufficient and will be dismissed pursuant to 52 Pa. Code § 5.101(a)(5).
For the reasons set forth above, I shall grant Respondent’s Preliminary Objections and dismiss Mr. Musisko’s Complaint in its entirety.

Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.  See also 52 Pa. Code § 5.21(d).  The public interest does not require a hearing in this case.  A hearing in this case would be a fruitless exercise and therefore is not necessary or in the public interest.

CONCLUSIONS OF LAW

1.
 Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.  52 Pa. Code § 5.63(b).

2.
Commission regulations provide for the filing of preliminary objections. 52 Pa. Code § 5.101.
3.
A preliminary objection in civil practice seeking dismissal of a pleading will be granted only where relief is clearly warranted and free from doubt.  Interstate Traveler Services, Inc. v. Pa. Dept. of Environmental Resources, 406 A.2d 1020 (Pa. 1979).

4.
The preliminary objection may be granted only if the moving party prevails as a matter of law.  Roc v. Flaherty, 527 A.2d 211 (Pa. Cmwlth. 1985).
5.
Subject matter jurisdiction is a prerequisite to the exercise of the power to decide a controversy.  Cf., Hughes v. PA State Police, 619 A.2d 390 (Pa. Cmwlth. 1992), alloc. den., 637 A.2d 293 (Pa. Cmwlth. 1993).
6.
Dispute of a utility bill rendered by a municipal authority, is within the exclusive jurisdiction of the court of common pleas, and not within the jurisdiction of this Commission.  66 Pa. C.S. §§ 1301, 1501

7.
Nothing in the Code confers jurisdiction upon the Commission to award monetary damages.  See, DeFrancesco v. Western Pennsylvania Water Company, 453 A.2d 595 (Pa. 1982).

8.
Section 703 of the Public Utility Code, 66 Pa. C.S. § 703(b), provides that the Commission may dismiss any complaint without a hearing if, in its opinion, a hearing, is not necessary in the public interest.  

ORDER
THEREFORE,

IT IS ORDERED:

1.
 That the Preliminary Objections, filed by Pennsylvania American Water Company seeking dismissal of Complaint filed by Gary Musisko, Docket No. C-2008-2061663 are granted.
2.
The Formal Complaint filed by Gary Musisko against Pennsylvania American Water Company, Docket No. C-2008-2061663 is dismissed.
3.
That the record at Docket No. C-2008-2061663 is marked closed.

Dated:  April 2, 2009




_____________________________








Veronica A. Smith 







Chief Administrative Law Judge
� Respondent was served with the Complaint on September 8, 2008.


� Pursuant to 52 Pa. Code § 5.101(f) an answer to Preliminary Objection was due on or before October 9, 2008.  I note that the Motion is dated October 9, 2008, the last day for filing an answer to Preliminary Objections, and it was not received by the Commission until October 17, 2008, or one day prior to the running out of the extension period requested by the Complainant. 


� Complainant’s response to New Matter was due on or before October 19, 2008.  52 Pa. Code § 5.63(a).  The Commission’s regulations state: “Failure to file a timely reply to new matter may be deemed in default, and relevant facts stated in the new matter may be deemed to be admitted.” 52 Pa. Code § 5.63(b).


� Because the Commission lacks jurisdiction over Complainant’s challenge to his wastewater bill issued by the Sanitary Authority, the nonjoinder of the Sanitary Authority as a necessary party in this matter is a moot issue and will not be addressed as a basis for dismissing the Complaint.
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