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JOINT MOTION OF COMMISSIONERS 
WAYNE E. GARDNER and ROBERT F. POWELSON 

Before the Commission for disposition is the March 19, 2009, Order Denying Interim Emergency Relief and Certifying Material Question issued by Administrative Law Judge (ALJ) Kandace F. Mellilo.  The March 19, 2009 Order has been certified to this Commission for interlocutory review in accordance with the Commission’s Rules of Practice and Procedure, 52 Pa. Code § 3.6 and 52 Pa. Code § 5.305.
The material question certified to the Commission is stated, as follows:

Whether the Administrative Law Judge’s denial of interim emergency relief in this matter should be affirmed by the Commission?

The ALJ suggested the following Answer:

Answered in the affirmative:  Palmerton has not met its burden of proof as to immediate need for relief and irreparable harm, and as there will be a transition period for customers if Global NAPs ceases its delivery of traffic, Palmerton has not met its burden of proof as to lack of harm to the public interest.

On consideration of the recommendation, we disagree.  We answer the certified material question in the NEGATIVE and direct that the matter be remanded to the presiding ALJ for further proceedings consistent with this Motion.    

This matter involves a formal Complaint filed by Palmerton against Global NAPs, et al. (Global NAPs).  Palmerton’s formal Complaint alleges that Global NAPs is involved in the delivery of telecommunications traffic that utilizes Palmerton’s tariffed, intrastate, terminating switched access service, and that Global NAPs has failed to pay Palmerton the applicable rates for this service.  Pending the outcome of the complaint, Palmerton requested interim emergency relief.  See 52 Pa. Code § 3.6.  Specifically, Palmerton requested an order directing that Global NAPs either obtain a surety bond in the amount of $209, 483.34, or place this amount in escrow.  See Petition for Interim Emergency Order.  Palmerton avers that obtaining a surety bond and/or placing an amount in escrow is the same solution directed by the Commission in the matter of Level 3 Communications, LLC v. Marianna & Scenery Hill Telephone Co., Docket No. C-20028114 (August 8, 2002) (Level 3 Material Question Order), pending the outcome of litigation.    
As alternative relief, Palmerton requests that Global NAPs pay, in good faith, the entire amount due, subject to refund with interest, as shall be determined by the Commission at the conclusion of the Complaint proceeding, or that Global NAPs be directed to cease sending traffic to Palmerton unless and until such time as Global NAPs pays to Palmerton all amounts outstanding for intrastate interexchange access services provided, plus late payment charges per Palmerton’s tariff, pending the outcome of the formal Complaint adjudication.  See Palmerton Petition for Interim Emergency Order at 18.
On April 3, 2009, Global NAPs filed an Answer and Preliminary Objection to the Complaint.  In its Answer, Global NAPs avers that, since 2005, when the dispute with Palmerton began, it has identified the traffic it has delivered to Palmerton as information access traffic, and informed Palmerton that the intercarrier compensation related to such traffic is subject to federal law and the decisions of the Federal Communications Commission (FCC).  In its Preliminary Objection, Global NAPs raises the question of the standing of Palmerton to raise issues related to, inter alia, the interconnection agreements it has executed with incumbent local exchange carriers.          
A hearing on the Palmerton petition for interim emergency relief was held        March 12, 2009.
  The hearing produced a transcript of 268 non-proprietary and proprietary pages.  Palmerton presented one witness and sponsored five exhibits which were admitted into the record.  Global NAPs provided two witnesses.  Both parties filed briefs in support of their respective positions.
In its brief supporting the denial of interim emergency relief, Global NAPs asserted that the traffic at issue is “primarily” Voice Over Internet Protocol (VoIP) traffic.  It also noted that its customers are described as “enhanced service providers” (ESPs).  Global NAPs relies on FCC decisions and a decision of this Commission pertaining to VoIP, to take the position that such traffic is exempt from the assessment of intrastate and/or interstate access charges under federal law.  Global NAPs further observes that the FCC has not yet finally decided the question of how compensation for termination of VoIP and ESP calls will be resolved. 

The ALJ accurately noted the pertinent criteria for issuing an interim emergency order.  Those criteria are: (1) the petitioner’s right to relief is clear; (2) the need for relief is immediate; (3) the injury would be irreparable if relief is not granted; and (4) the relief requested is not injurious to the public interest.  52 Pa. Code § 3.6.

While the ALJ concluded that the petitioner had shown that its right to relief is clear, the ALJ did not find that Palmerton established an immediate need for relief, that the harm would be irreparable if no relief were granted, and that considerations of the public interest counseled in favor of relief.  

We conclude that the need for relief is immediate.  As noted in the Level 3 Material Question Order, all carriers are obligated under the federal Telecommunications Act of 1996 (TA-96), 47 U.S.C. § 251(a), to directly or indirectly interconnect with the facilities and equipment of other telecommunications carriers.  This implies mutual obligations of telecommunications carriers to route and terminate telecommunications traffic.  This is an obligation imposed on all carriers and applies regardless of a pending dispute concerning the proper intercarrier compensation regime that should apply to such traffic.  Level 3 Material Question Order at 9.  Without an affirmative authorization from this Commission or the FCC to terminate service to Global NAPs, Palmerton must continue to terminate the traffic and is constrained from engaging in a “self-help” remedy which was disfavored in Level 3. 

We also conclude that a substantial showing of irreparable harm has been made.  While monetary compensation is rarely sufficient to establish irreparable harm, we conclude that extraordinary circumstances have been demonstrated which enable us to reach a finding of harm that cannot be adequately compensated through a determination of the monetary amounts due based on the unique facts of this case.  We take official notice of proceedings cited in the pleadings of Palmerton that Global NAPs has similar, recent, disputes with local carriers in the jurisdictions of California, New Hampshire, Vermont, Maryland, and Illinois.
  52 Pa. Code § 5.408(a).  Palmerton has made allegations that Global NAPs, when faced with an adverse ruling of those respective state commissions, has ceased doing business in certain of those states.  And, in some instances, it is alleged that Global NAPs has not remitted undisputed amounts to carriers operating in those jurisdictions.  In those jurisdictions, as in Pennsylvania, Global NAPs takes the position that its actions are supported by federal law.  Global NAPs has admitted delivering traffic that originates on the networks of its customers to Palmerton, but denies that Palmerton’s access tariff applies to this traffic.  Global NAPs also does not indicate that it has established an interconnection agreement relationship with Palmerton pursuant to the voluntary negotiation provisions or arbitration provisions of TA-96.  Thus, unlike an actor in a non-regulated, commercial setting, Palmerton cannot avoid the incurrence of obligations arising under TA-96 with regard to Global NAPs.  These considerations, coupled with the assertion that Global NAPs stated its last-reported Pennsylvania jurisdictional revenues at zero, lead us to conclude that relief substantially similar to relief granted in the Level 3 Material Question Order is appropriate.  We note, however, that this finding of irreparable harm is based on the facts and circumstances of this proceeding and should not be interpreted as precedent that a purely economic injury, compensable in money, normally satisfies the irreparable injury requirement.                

Finally, we note that considerations of the public interest counsel in favor of relief.  It is not necessary that we reach a factual or legal conclusion at this time as to the jurisdictional nature of VoIP traffic that terminates at Palmerton’s facilities.
  However, we note that Palmerton made a substantial allegation that other entities that also handle VoIP traffic and directly or indirectly interconnect with Palmerton (including Palmerton’s own affiliated cable company, Blue Ridge Communications), pay traffic termination access charges to Palmerton.  See Palmerton Brief at 13, n. 34.  If certain competing telecommunica​tions carriers pay intercarrier compensation for VoIP traffic termination, while others take the position that they may avoid such payments for the termination of similar traffic, there can be an anti​competitive environment that artificially and inimically transmits inaccurate price signals to end-user consumers of telecommunications and communications services.

We conclude that Palmerton has established a need for interim emergency relief pending its formal Complaint.  However, we believe that further evidence needs to be adduced before accepting the monetary amount that Palmerton states is necessary for placement in escrow or for obtaining a surety bond.  For example, Palmerton indicates that Global NAPs calls that terminate at Palmerton’s facilities include calls “that originated from… wireless providers”  Palmerton Brief at 3.  There appears to be insufficient evidence of record to indicate whether Palmerton’s study uniformly applies intrastate and interstate carrier access charges to all of the Global NAPs traffic that has terminated, and presumably continues to terminate, at Palmerton’s facilities.  See Palmerton Ex. P-3.  In this respect, we do not have sufficient information whether Palmerton has adequately differentiated between intra- and inter-MTA mobile calls that could have been handed over by Global NAPs for termination at Palmerton’s facilities.  In this and other respects different termination charges may apply, consistent with past Commission decisions and applicable federal law.
  We note that Palmerton itself references the provision of 73 P.S. § 2251.6 that states, in relevant part, that the Commission’s authority is not modified pertaining to “[s]witched network access rates or other intercarrier compensation rates for interexchange services provided by a local exchange telecommunications company.”  73 P.S. § 2251.6 (emphasis added).  
Based on the foregoing, we shall direct the presiding ALJ to make additional factual findings to determine the appropriate amount for a surety bond or for placement in an escrow account so that Global NAPs may comply and provide a level of good faith during the pendency of the proceeding.  See, e.g., Palmerton Exh. 1, Petition for Interim Emergency Order dated March 4, 2009   In our view, such an interim determination is completely neutral to the eventual outcome of the case, including the final determination on whether the traffic at issue is jurisdictional and, if found to be jurisdictional, what intercarrier compensation rates are applicable to such traffic. 

Finally, we note that much of the information concerning this matter has been submitted to ALJ Melillo during the hearing regarding the Petition for Interim Emergency Order.  Therefore, we shall direct the ALJ to establish the escrow amount or the amount for a surety bond within 30 days of the entry date of this order.  

Additionally, we direct the presiding ALJ to schedule this matter for expedited consideration with the goal of completing the proceeding on the formal complaint of Palmerton Telephone Company within 120 days of the entry date of this order; THEREFORE,
WE MOVE:
1.
That the Material Question certified to this Commission based on the March 19, 2009 Order of Administrative Law Judge Kandace F. Mellilo, is, hereby answered in the NEGATIVE, consistent with this Motion;

2.
That the matter is remanded to the presiding Administrative Law Judge for such further proceedings consistent with this Motion; 

3.
That the presiding Administrative Law Judge shall establish an escrow amount or the amount for a surety bond within 30 days  of the entry date of this order.  
4.
That the presiding ALJ shall schedule this matter for expedited consideration with the goal of completing the proceeding on the formal complaint of Palmerton Telephone Company within 120 days of the entry date of this order. 

5.
That the Office of Special Assistants prepare a draft Opinion and Order consistent with this Motion.   

____________________________






Wayne E. Gardner, Commissioner 
Robert F. Powelson, Commissioner
Dated:
April 16, 2009
�  Global NAPs requested an extension of time to file its Answer and, as noted, the Answer was filed after the hearing on Palmerton’s request for interim emergency relief.


� See generally In re Investigation, Examination and Resolution of Payment Obligations of Global NAPs-Maryland, Inc. for Intrastate Access Charges Assessed by Armstrong Telephone Company-Maryland, Maryland PSC Case No. 9177, Global NAPs Motion to Dismiss Complaint or, in the Alternative, Stay Proceedings, dated March 31, 2009.


�  In the Level 3 Order, we subsequently vacated that portion of our order which required the establishment of an escrow account as a condition for the continued routing of Level 3 traffic over the facilities of Marianna & Scenery Hill after it was determined that the traffic was interstate in nature and, thus, subject to federal jurisdiction.  See Docket No. C-20028114 (January 7, 2003), 2002 Pa. PUC LEXIS 50 (2003).  


�  See Petition of Cellco Partnership d/b/a Verizon Wireless . . . , et al.; Docket No. P-00021995, et al. (January 18, 2005). 


� As to the intrastate and interstate nature of the Global NAPs VoIP traffic that has been and is being terminated at Palmerton’s facilities, the parties may consider the FCC’s “safe harbor” provisions that relate to the financial contribution assessments for VoIP traffic for the federal universal service fund.  See generally In re Universal Service Contributions Methodology, et al., WC Docket No. 06-122 et al., (FCC June 27, 2006), Report and Order and Notice of Proposed Rulemaking, slip op., FCC 06-94, Paragr. 53-58, at 27-30.
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