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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions of Francis J. Morell (Complainant), filed on February 18, 2009, to the Initial Decision of Administrative Law Judge (ALJ) Charles E. Rainey, Jr., which was issued on January 30, 2009, in the above-captioned proceeding.  PECO Energy Company (PECO) did not file Reply Exceptions.
History of the Proceeding

On September 24, 2007, Complainant filed a Formal Complaint (Complaint) against PECO which alleged that PECO unlawfully: (1) denied receiving a medical certification submitted by his physician; (2) failed to enroll him in its Customer Assistance Program (CAP) upon its receipt of the medical certification; (3) failed to bill him from March 2006 through the day of the hearing (May 12, 2008) consistent with enrollment in CAP; (4) refused to grant him an in-person meeting with a senior manager regarding his bills; (5) sent him a ten-day shut-off notice dated September 10, 2007, during the appeal period from a decision of the Commission’s Bureau of Consumer Services (BCS); and (6) refused to repair frayed wires entering his property.
On October 16, 2007, PECO filed an Answer denying the material allegations in the Complaint.  PECO sought dismissal of the Complaint.
A telephonic hearing was originally scheduled to be held on January 31, 2008.  By letter dated January 25, 2008, Complainant requested a continuance of the hearing so that he could adequately review PECO’s exhibits.  The Complainant claimed he had not received the exhibits in a timely manner.  The ALJ granted Complainant’s request for a continuance, and the hearing was rescheduled for May 12, 2008.
By letter dated May 11, 2008, Complainant requested a further continuance of the hearing.  On May 12, 2008, the Parties presented oral argument on Complainant’s request for a continuance of the hearing.  After hearing the arguments made by the Parties, the ALJ denied Complainant’s request for a continuance.
A telephonic hearing on the Complaint was held on May 12, 2008.  Complainant appeared pro se, testified on his own behalf and introduced two Exhibits. PECO was represented by counsel, presented the testimony of two witnesses who sponsored three exhibits.

On January 30, 2009, the ALJ’s Initial Decision was issued.  ALJ Rainey recommended that the Complaint be dismissed because the Complainant failed to satisfy his burden of proof.  As noted supra, the Complainant filed Exceptions on February 18, 2009.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984) .



The ALJ made twenty-one Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In his Exceptions, the Complainant states the telephonic hearing held on May 12, 2008 was “flawed.”  He avers that he “could not hear at times the testimony and evidence, Judge allowed the hearing to continue.”  He argues that he “must be afforded an opportunity to hear evidence and witnesses and offer evidence in explanation or rebuttal.”  He concludes that the ALJ should have stopped the telephonic hearing and ordered an “In-person Hearing.”  Exc. at 1.
Upon review of the entire transcript of the hearing, it does not appear that the Complainant’s participation in the hearing was affected by the Complainant’s ability to hear the other participants in the proceeding or communicate with them.  We note that the hearing was briefly suspended while the Complainant was permitted to relocate to another part of his house where his cell phone reception was better. Tr. at 12-14. However, following the resumption of the hearing, there is no evidence that the Complainant’s participation was affected by the cell phone reception.  Further, the Complainant gave no indication during the remainder of the hearing that he was unable to effectively participate in the proceeding.
In the Complaint and Exceptions, the Complainant alleges that PECO “acted wrongfully with negligence” by issuing a ten-day termination notice after the Complainant had requested an appeal of an informal decision of the Commission’s Bureau of Consumer Services (BCS).  Exc. at 1. 
By letter dated September 5, 2007, the Commission’s Secretary notified the Complainant and PECO that the Commission had received Complainant’s request to appeal the BCS decision.  The letter also informed the Complainant the he had to complete and return a Formal Complaint form, which was enclosed, by September 25, 2007.  PECO sent Complainant a ten-day shut-off notice on September 10, 2007.  The shut-off notice stated that Complainant’s gas/electric service would be shut-off on or after 8:00 a.m. on September 24, 2007, because Complainant had a past due balance of $1,641.97.  Tr. 51. Complainant  Exc. at 1.  Complainant’s Formal Complaint was filed on September 24, 2007.  Upon receipt of the Formal Complaint, PECO stayed all collection activity on Complainant’s account and did not terminate his gas and electric service.  Tr. 51-52.

In the Initial Decision, the ALJ found “that the Complainant did not prove that [PECO] violated public utility law when it issued the 10-day shut-off notice, which it did not act on when the formal complaint was filed.”  ID at 8. We concur with the ALJ.  The information regarding the BCS decision that was presented in this proceeding (PECO Exhibit 3) does not indicate that the Complainant disputed the amounts billed by PECO during the informal complaint process.  Further, the BCS decision does not establish a payment arrangement for the Complainant to appeal.  It was not until the Formal Complaint was filed that it became evident that the Complainant was contesting the amounts being billed by PECO.  Consequently, PECO did not violate the Public Utility Code or our regulations when it issued a “Ten Day Shut Off Notice” on September 10, 2007.

In his Exceptions, the Complaint avers that the ALJ erred by not granting his request for a continuance of the hearing scheduled for May 12, 2007.  The Complainant requested the continuance because he alleged that he only received copies of PECO’s exhibits on Saturday, May 10, 2007.  The Complainant points out that the ALJ’s Prehearing Order requires that all exhibits must be delivered to the ALJ and each party of record at least three days prior to the hearing.  The Complainant argues that he did not have ample time to review “the new exhibits that [PECO] submitted which contained hundreds of records to be used as evidence against me.”  He argues that the ALJ’s decision “to proceed with the hearing violates my rights to due process and a fair hearing …”  Exc. at 1-2. 
The ALJ addressed the Complainant’s request for a continuance at the beginning of the May 12, 2008 hearing.  Tr. at  4-8.  During the hearing the Complainant testified that PECO’s exhibits had arrived at his home on May 7.  However, he was out of the state at that time and did not have an opportunity to review the exhibits until Saturday, May 10, 2008.  Tr. at 4-5.
The ALJ denied the request for continuance noting that PECO had submitted the exhibits five days prior to the hearing and that these exhibits were similar to the exhibits submitted for the hearing originally scheduled for January 31, 2008.  The ALJ also stated that the Complainant was requesting a continuance for the same reason he had requested the continuance for the January hearing.  The ALJ instructed PECO to fully explain the documents they were introducing into evidence during the hearing.  The ALJ also explained to the Complainant that, “you will have an opportunity to question [PECO] witnesses with regard to any of the documents that they are looking to put into evidence and get any clarifications and full understanding of those documents you may need.”  Tr. at 7-8.  
We concur with the ALJ.  Considering the Complainant had already been granted a continuance to review PECO’s exhibits and the very limited nature of the new information presented in PECO’s exhibits submitted for the May 12, 2008 hearing, we find that a second continuance was not warranted.
In his Complaint and Exceptions, the Complainant argues that PECO management refused to meet with him “in a face to face formal meeting.  Complaint at 5; Exc. at 2. 
In response to the Complainant’s allegation, PECO’s witness testified that PECO’s records indicate that the Complainant did request a meeting on July 31, 2007, and that a supervisor returned the call on August 3, 2007.  PECO records also indicate that the supervisor did not reach the Complainant and left a “message on a machine.”  The witness also noted that “[i]f a customer wanted to meet with someone face to face, there is a district office available in Center City, Philadelphia where there are representatives available at any time.”  Tr. at 53.  
In dismissing the allegation, the ALJ found that PECO’s “representatives were available and accessible to respond to Complainant’s concerns,” and “[T]he Complainant did not meet his burden of proof that [PECO] provided, inadequate, unjust or unreasonable service.” ID at 7. 
In his Exceptions, the Complainant argues that PECO’s witness’ statement that a supervisor returned his call was “hearsay.” He explains that PECO did not provide the name of the supervisor that called or a tape of the “alleged call.”  Exc. at 3. As we indicated supra, the Complainant has the burden of proof in this proceeding.  We concur with the ALJ that the Complainant did not refute the testimony of PECO that representatives of PECO were available to address his concerns.
In his Exceptions, the Complainant states that during the hearing, he had asked PECO’s witness to reconstruct specific entries on the Complainant’s Account Activity Summary “item by item.”  The Complainant excepts to the Initial Decision because the ALJ “should have declared that the [PECO] witnesses were unable to defend the account statements as correct.”  Exc. at 4. 

Upon a review of the transcript, we do not find any evidence to support the Complainant’s allegation.  During the hearing when the Complainant was having difficulty understanding the May 2006 charges on the Account Activity Summary (PECO Exhibit 1), the ALJ asked PECO witness Costello to provide a detailed explanation of the Complainant’s charges.  We find that Mr. Costello was able to provide an explanation of each component of the Complaint’s charges (Tr. 81-85) and, therefore, this exception is denied.
The Complainant excepts to the ALJ’s dismissal of the Complainant’s allegation that PECO failed to respond “to multiple calls regarding what my family believed was a dangerous situation, frayed electrical wires.” Exc. at 4.  In dismissing the allegation, the ALJ reviewed the PECO witness’ testimony that the Complainant’s service lines were inspected on May 8, 2008, and found to be sound and not in need of repair.  The witness acknowledged that the cloth insulation was frayed, but testified that the cloth jacket has no effect on the conductivity or safety of the service line. Tr. 94, 97-98.  

In his Exceptions, the Complainant argues that PECO’s only response to “our numerous calls” was sending an “emergency response team member out to investigate [four] days ahead of the [h]earing.” Exc. at 4.  This allegation is contradicted by the Complainant’s own testimony that he had learned prior to the hearing that PECO had investigated his service lines on two prior occasions. Tr. at 38.  Consequently, this exception is denied.



Based on our review of the record and consideration of the above facts, we agree with the ALJ that the Complainant has not carried his burden of proof to establish that PECO violated any provision of the Code, our Regulations, or of any of our Orders.  Accordingly, we shall deny the Complainant’s Exceptions.  

Conclusion


Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision; THEREFORE,

IT IS ORDERED:



1.
That the Exceptions of Francis J. Morell to the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Charles E. Rainey, Jr. is adopted, consistent with this Opinion and Order. 



3.
That the Formal Complaint of Francis J. Morell against PECO Energy Company is dismissed. 



4. 
That the proceeding docketed at F-02272628 be marked closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED: April 16, 2009
ORDER ENTERED: April 17, 2009 
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