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OPINION AND ORDER
BY THE COMMISSION:


Before the Commission for consideration and disposition are the Exceptions of PECO Energy Company (Respondent or PECO) and the Initial Decision (I.D.) of Administrative Law Judge (ALJ) Angela T. Jones.  Evan Richards (Complainant) did not file Reply Exceptions in this matter.
History of the Proceeding



On or about May 14, 2007, the Complainant filed the above-captioned formal Complaint against the Respondent.  In his Complaint, the Complainant alleged that he received a shut-off notice from PECO for an overdue balance for electric service in excess of $41,000.  The Complainant contended much of the overdue amount was caused by a faulty meter apparatus acknowledged by PECO in the past, but the Respondent never gave a corresponding billing adjustment for the inaccurate meter.  The Complainant requested that the termination of his gas service be stayed and that the Pennsylvania Public Utility Commission (Commission) allow his counsel and PECO to investigate and take steps to reduce his overdue balance for electric service.  

By Answer and New Matter filed June 11, 2007, PECO admitted that the Complainant received a notice to terminate electric service on his account on May 15, 2007.
  PECO alleged that the Complainant’s billed amount due for electric service is in excess of $41,000 and denied that this amount is due to faulty meter apparatus.  By way of further response PECO admitted it installed an automatic meter reader (AMR) at the Complainant’s property in January 2001.  From September 2004 through June 2005, PECO received sporadic readings from the AMR.  On August 10, 2005, PECO gained access to the property to install an antenna which boosted the signal of the AMR.  PECO also asserted that the formal Complaint did not include an inability to pay claim and demanded that if such a claim was asserted, complete financial information of the Complainant would be required.

In New Matter, the Respondent asserted that the scope of the proceeding was improperly narrowed by the Complainant’s requested relief of avoiding termination of service.  The Respondent contended that the claim regarding the faulty meter apparatus and excessive arrearage should also be investigated by the Commission.  The Respondent requested that the formal Complaint be dismissed or in the alternative, that the matter be scheduled for an in-person hearing.

On September 20, 2007, in compliance with Prehearing Order #3, the Complainant submitted an Amended Complaint.  The Amended Complaint raised issues of a high bill subsequent to June 2001, which the Complainant raised with the Commission on two occasions in settlement agreements on October 28, 2003, and January 25, 2005.  Consistent with the terms of the January 25, 2005 agreement, PECO investigated the meter at the Complainant’s residence and added an antenna to it in August 2005.
  The Complainant disputed the charges accrued from June 2001 prior to the August 2005 meter because, according to the Complainant, comparing the billing accrued after August 2005, the previous charges were exorbitant.  
The Complainant also contended that PECO did not keep its bargain in the January 25, 2005 settlement agreement to adjust (reduce) his billed balance corresponding to the levels he experienced with the new meter in August 2005.  The Complainant also disputed termination of electric service pursued by PECO.  The Complainant contended he substantially complied with the January 25, 2005 agreement reached with PECO.  The Complainant stated that the formal Complaint was filed to prevent PECO from terminating his service.  The Complainant asserted that the Commission is an improper forum to provide the reformative relief citing, Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995), and that the matter in Common Pleas Court initiated by PECO was the proper forum to resolve all issues.  

The Respondent filed its Answer to the Amended Complaint and New Matter on October 5, 2007.  Respondent admitted that, on at least eight occasions after the AMR was installed in January 2001, that the Company billed the Complainant based on estimated readings because it could not obtain an actual meter reading.  PECO admitted that, about June or July 2005, it obtained an actual meter reading at the Complainant’s residence and reduced the Complainant’s account balance due in the amount of $3,837.61.  PECO admitted to previous settlement agreements with the Complainant in 2002 and 2005.  PECO stated that the $3,837.61 adjustment was a result of its performance under the 2005 settlement agreement.  PECO denied that it fixed the meter in August 2005, and clarified that it attached an antenna to the meter in August 2005, to improve remote reading capability. 
PECO denied that Complainant was overcharged for electric service prior to August 2005.  PECO asserted that Complainant did not dispute billing after August 2005, which is after the antenna was installed.  PECO denied that Complainant complied with the terms of the 2005 settlement agreement.  PECO admitted that it sent appropriate notices to Complainant that his service would be terminated for insufficient payment.  Lastly PECO admitted that it pursued a claim in the Court of Common Pleas to obtain a lien on the real property and other assets of the Complainant if and when it obtains a final Commission Order on the amount owed.  

By way of New Matter PECO averred that it was inconsistent for the Complainant to bring this matter before the Commission regarding the amount owed, only to assert that the Commission is the incorrect forum for resolution and should defer this matter to the Court of Common Pleas.  PECO also observed that the Service Address of Complainant was in question.  PECO requested that Complainant be prohibited from challenging PECO’s tariff provisions for late fees and interest and restricted from arguing that PECO violated statutory mandates found in Chapter 14 of the Public Utility Code,  66 Pa. C.S. §§ 1401, et seq. 



The ALJ found in the November 2, 2007 Order that the Commission has jurisdiction and authority to resolve this dispute under 66 Pa. C.S. §§ 701 and 1501.  The 
ALJ concluded that, if the Complainant did not wish the Commission to decide this dispute, that the Complainant should withdraw his formal Complaint.  The ALJ stated that oral argument would ensue as a preliminary matter to the evidentiary hearing regarding the “faulty meter” issue.  The ALJ also found that the Complainant could dispute whether the termination of service at his Service Address was reasonable.    



An Evidentiary Hearing convened on November 7, 2007.  The proceeding commenced with a preliminary matter regarding the “faulty meter.”  It was concluded that the Complainant could dispute billing amounts from May 2003 through August 2005 regarding a “faulty meter” at his Service Address.  The ALJ applied 66 Pa. C.S. § 1312(a) for a four year limitation on disputed claims. The ALJ found that the Complainant filed the formal Complaint in May 2007 and the Complainant was not contesting the billed charges for electric service after the installation of the antenna to the Service Address in August 2005.  Thus, according to the ALJ, the disputed bills at issue occurred during the 4 years prior to the filed formal Complaint but prior to installation of the antenna: May 2003 through August 2005.



The Complainant was represented by counsel and presented two witnesses, the Complainant a/k/a Richard Jahace, and Ms. Ilene Gittleman.  PECO was also represented by counsel and presented two witnesses, Ms. Anita Armstead and Mr. Thomas Lerro, both employees of PECO.  The Complainant presented seven exhibits.  The Respondent presented twenty-nine exhibits and a Joint Stipulation.  There were three separate days of evidentiary hearings.  The testimony generated 547 pages of transcript.  The record was closed on March 3, 2008.  


On June 20, 2008, the ALJ’s Initial Decision was issued.  The ALJ found that the Complainant had failed to carry his burden of proof and denied the Complaint regarding the allegation of unreasonable service relating to PECO’s termination of service.  The ALJ also found that the Commission lacks jurisdiction to entertain a proceeding by a public utility to recover payment for its services.  I.D. at 56.


On July 20, 2008, PECO filed Exceptions to the Initial Decision.  No Reply Exceptions were filed by the Complainant.
Discussion



We note that any issue or Exception, which we do not specifically address herein, has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider expressly or at length each contention or argument raised by the parties.  Wheeling & Lake Erie Railway Co. v. Pa. PUC, 778 A.2d 785, 794 (Pa. Cmwlth. 2001), also see, generally, University of Pennsylvania v. Pa. PUC, 485 A.2d 1217 (Pa. Cmwlth. 1984).



In addition to the foregoing, Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).  The term “preponderance of the evidence” means that one party has presented evidence that is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-ling Hosiery v. Margulies, 364 Pa. 45. 70 A.2d 854 (1950).  The Complainant has the burden of proof in this action.



PECO has filed two Exceptions to the Initial Decision.  Although the ALJ denied the Complaint for failure by the Complainant to sustain his burden of proof, PECO asserts that the ALJ committed two errors.  The first alleged error is that the ALJ failed to conclude that PECO furnished the Complainant with an affirmative notice of breach of the January 25 Settlement Agreement between the Complainant and PECO.  The second alleged error is the ALJ’s finding that the Commission does not have jurisdiction to determine the proper account balance in this proceeding.  We will address each Exception in turn.
Notice of Breach



In her Initial Decision, the ALJ stated the following regarding this issue:

I cannot conclude that the December 15, 2005 [notification] does not affirmatively state Complainant breached the January 2005 agreement and is in default of the agreement.  However, PECO has not provided evidence otherwise that it did.  I can conclude that the November 11, 2005, communication does not state Complainant is in breach of the January 2005 agreement.

Complainant is correct that the record does not reflect an affirmative notice of breach of the January 2005 agreement.  However, Complainant does not aver lack of notice of contract breach in the formal Complaint or the amended formal Complaint.
I.D. at 44.




It is significant that the ALJ noted that PECO refers to an Exhibit in support of its contention that PECO provided affirmative notice of breach to the Complainant.  According to the ALJ, PECO referenced PECO Exhibit 2005-10.  However, the ALJ stated that no such Exhibit was ever admitted into the record.  I.D. at 44, n. 20.




The ALJ determined that the Complainant had failed to properly raise the issue of notice of breach; accordingly, PECO did not have sufficient notice to defend the Complainant’s claimed lack of notice of breach.  I.D. at 45.  On that basis, the ALJ determined that the Complainant could not prevail on that particular claim.  Id.



PECO asserts that, although the ALJ was correct that the Complainant failed to properly raise the issue in the Complaint, there is substantial evidence of record to establish that PECO did, in fact, provide affirmative notice of breach of the January 2005 agreement to the Complainant.  PECO argues that such notice was given by PECO’s counsel to counsel for Complainant by letter dated August 4, 2005.  That letter was admitted into the record by the Complainant as Exhibit P-3.  In its Exceptions, PECO states that it had intended to introduce the same letter as PECO Exhibit No. 2005-10, but did not because the letter had already been admitted into evidence as the Complainant’s Exhibit P-3.  However, in briefing the issue, PECO referenced the incorrect Exhibit No., 2005-10.



A review of the August 4, 2005 letter admitted into evidence as Complainant’s Exhibit P-3 reveals that PECO expressly notified the Complainant, through Complainant’s counsel, that the Complainant was in breach of the January 2005 Agreement.  While PECO bears some responsibility for the confusion on this issue because of the erroneous reference to the admitted Exhibit, the record is clear.  Affirmative notice of the breach of the January 25 agreement was provided to Complainant through his counsel.  We will grant PECO’s Exception on this issue.
Determination of Account Balance



PECO’s second Exception asserts error in the ALJ’s conclusion that this Commission does not have jurisdiction to determine the proper balance due on the Complainant’s account.  PECO argues that the ALJ incorrectly characterized the determination of an account balance with collection activity which is the province of the civil courts.  PECO Exceptions at 6-7.




The ALJ’s discussion of this issue centered on her theory that Section 1405(d) of the Public Utility Code, 66 Pa. C.S. § 1405(d), provides that the Commission does not have authority to establish a second payment arrangement.  Since the Commission is without authority to establish a payment arrangement in this proceeding, the ALJ determined that “establishing the amount owed is merely for purposes of debt collections.”  I.D. at 55.  The ALJ then concluded that since debt collection is the province of the civil courts, the Commission has no authority to establish an amount due on an account in these circumstances.  Id.



The ALJ found that in circumstances such as those presented here, it is initially up to the Commission to determine whether PECO provided reasonable service in its actions to terminate service to the Complainant.  That is a matter clearly within the primary competence of this agency.  Once that issue is resolved, the determination of the amount due on the subject account and collection thereof can proceed through the civil courts.  I.D. at 55, citing Poorbaugh v. Pa. PUC, 666 A.2d 744 (Pa. Cmwlth. 1995).  



The ALJ found this case to be analogous to the action in Gasparro v. Pa. PUC, 814 A.2d 1282 (Pa. Cmwlth. 2003).  In Gasparro, the Commonwealth Court held that the Commission had exclusive jurisdiction over the reasonableness, adequacy and sufficiency of utility service.  However, the ALJ noted that Gasparro also held that the commission “does not have jurisdiction to review the merits of judgment entered on a contract claim.”  I.D. at 54.  The ALJ said, “Stated another way, the PUC does not have authority over an action to collect debt initiated by a utility against one of its ratepayers.”  Id.  



PECO argues that the ALJ has misread Gasparro.  PECO Exceptions at 11-13.  We agree.  Simply put, Gasparro involved a case in which an amount in dispute between a utility and its customer had already been determined.  The action then pending in the civil courts was the actual collection action by PECO.  The Commonwealth Court described the matter as follows:

Gasparro's complaint that PECO's charges were based on estimated readings rather than actual readings should have been raised with the PUC prior to the entry of the default judgment. If Gasparro had raised these claims prior to the entry of the judgment in the amount of $ 6,902.97, then the PUC could have reviewed the underlying facts to determine whether over-billing occurred. See Pennsylvania Electric Co. v. Public Utility Commission, 81 Pa. Commw. 285, 473 A.2d 704 (Pa. Cmwlth. 1984). At this point, however, PECO is moving to collect on its judgment, an issue over which the PUC does not have jurisdiction. The PUC's holding in this regard was correct.
814 A.2d 1285.



Contrary to the ALJ’s construct, we find that Gasparro affirmatively establishes that, prior to a civil judgment and a utility’s action to collect on that judgment, this Commission does have the authority “to [review] the underlying facts to determine whether over-billing occurred.”  Gasparro, 814 at 1285.  As PECO notes throughout its Exceptions, the action before us expressly involved a high bill allegation made by the Complainant.  In order to establish whether such an allegation was true, this Commission necessarily must examine account balances and determine whether the account balance asserted by the utility is correct or not.  



PECO also observes that in the action underlying the appeal in Gasparro, “the Commission deferred to the civil court’s pre-existing determination of the amount owed.”  PECO Exceptions at 13.  However, where there has been no predetermination, the Commission frequently makes the determination of how much electric service has been supplied and the correct amount owed for such service.  Id., citing Stallworth v. Philadelphia Electric Co., 1993 Pa. PUC LEXIS 7.  



Again, we agree with PECO.  Nothing in Chapter 14 of the Code or in Gasparro suggests that this Commission is without authority to determine the amount of electric service provided, whether that service was correctly recorded by a meter and what amount is due for that service rendered.  




The relief PECO requests is somewhat unusual.  PECO asks that this matter not be remanded for a determination of the amount due.  According to PECO, certain findings by the ALJ permit this matter to move directly to the civil courts for collection action.  PECO states that the following findings permit establishment of the correct account balance:

(1) Mr. Richards may not challenge account balances accrued prior to May 2003.  (I.D. at 6).

(2) Complainant does not dispute bills for service after August 2005.  I.D. at 6.  Complainant has not challenged bills since that time.  Id. at 15.
(3) For the period May 2003 to August 2005, the Complainant failed to carry his burden of proof to show that the bills were incorrect.  I.D. at 33-38.

PECO’s Exceptions at 14.




PECO simply requests that the Commission grant PECO’s two Exceptions and affirm that this Commission has the authority to determine account balances in high bill disputes where there has been no prior determination made in the civil courts.  We find that PECO’s requested relief is supported by the record in this proceeding as well as the specific findings referenced by PECO in its Exceptions.

Conclusion


Based on the foregoing discussion, we will grant PECO’s Exceptions and modify the Initial Decision consistent with this Opinion and Order; THEREFORE,


IT IS ORDERED:


1.  That the Exceptions filed by PECO Energy Company at this docket are granted.


2.  That the Initial Decision of Administrative Law Judge Angela T. Jones issued on June 20, 2008, at this docket is modified, consistent with this Opinion and Order. 


3.  That the Complaint filed at this docket is denied.



4.  That this record shall be marked closed.







BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 16, 2009
ORDER ENTERED:  April 17, 2009



� 	This History of the Proceeding is taken from the Initial Decision at pages 1-9.


�	By correspondence dated June 5, 2007, PECO requested an extension of time to June 11, 2007, to file an Answer, New Matter and Preliminary Objection to the formal Complaint. 


� 	In her Initial Decision, the ALJ noted that, on some occasions, PECO asserted that the antenna was installed in July 2005. The ALJ found that the record evidence supported a finding that the installation took place in August 2005.  I.D. at 4, n. 3.


� 	In a footnote to her Initial Decision, the ALJ noted that the proper time frame for this issue should be three years pursuant to Section 3314(a) of the Public Utility Code, 66 Pa. C.S. § 3314, not four years.  I.D. at 6, n. 5.
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