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OPINION AND ORDER

BY THE COMMISSION:



Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition is the Initial Decision of Administrative Law Judge (ALJ) Michael A. Nemec issued October 29, 2008, in the above-captioned proceeding.  The Initial Decision dismissed the Formal Complaint (Complaint) of Margaret Fitchwell-Hill against Duquesne Light Company (Duquesne) in which she alleged improper termination of her electric service and requested an apology from Duquesne and a refund of her $50.00 reconnection fee.  No exceptions were filed.  Nevertheless, we have exercised our right to review the Initial Decision pursuant to 66 Pa. C.S. § 332(h).  For the reasons set forth below, we shall modify the Initial Decision consistent with this Opinion and Order.
History of the Proceeding

On November 27, 2007, Margaret Fitchwell-Hill (Complainant) filed a Complaint with the Commission against Duquesne, in which she alleged that Duquesne terminated her electric residential service on September 6, 2007, despite the fact that she paid her bill on time.  As noted, the Complainant requested an apology from Duquesne and a refund of her $50.00 turn on fee.  Duquesne filed a timely Answer containing a detailed response to the allegations of the complaint and denied that it terminated service improperly.
On September 2, 2008, ALJ Nemec conducted a telephonic hearing.  The Complainant testified on her own behalf.  Duquesne was represented by counsel and presented the testimony of one witness, Marie Tamilia, a Regulatory Consumer Relations Specialist for Duquesne.  Duquesne presented five exhibits.
No briefs were filed.  The record closed on October 16, 2008.
In the Initial Decision, the ALJ dismissed the Complaint for failure to carry the burden of proof.  No Exceptions were filed.
Discussion


Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  Courts have held that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



The Complainant, as the party seeking relief, has the burden of proof.  In this dispute, the Complainant must show that the utility is responsible or accountable for the problem described in the Complaint, Feinstein v. Philadelphia Suburban Water Company, 50 Pa. P.U.C. 300 (1976), or that the utility has violated either its duty under the Public Utility Code or the orders or regulations of the Commission.  66 Pa. C.S. § 701.



The ALJ made twenty-one Findings of Fact and reached two Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.


In this proceeding, the Complainant contended that she had always paid her bill.  Duquesne’s account statement bears that out.  The Complainant averred that she had made the payment in question on August 17, 2007, through an online billing service called CheckFree.  CheckFree is provided by a third party that has a partnership with Duquesne.  While having the payment made on that date may have been the Complainant’s intention, the CheckFree payment record showed a “Scheduled Payment Date” of September 6, 2007, the date of the termination of service.  Exhibit 4.  


On September 6, 2007, Duquesne posted a termination notice on the Complainant’s door and turned off her service.  Tr. at 7.
  In order to restore her service, the Complainant paid Duquesne the $449.68 amount of her monthly bill, plus a $50.00 reconnection fee.  Also on September 6, 2007, the $449.68 monthly payment that the Complainant made through CheckFree was deducted from her bank account.  Essentially, the Complainant made a double monthly payment.  Tr. at 7-9.  The Complainant testified that the double payment and the total amount of $949.36 that she had to charge to her credit card “strapped” her family.  Tr. at 8.


In the Initial Decision, the ALJ stated that the Complainant misunderstood what she was doing with the payment service and ended up accepting a default payment date for the next month rather than the current month that was due.  The ALJ remarked on the efficiency demonstrated by Duquesne in the termination of the Complainant’s service, but concluded that the termination of service was proper, and that the Complainant failed to carry her burden of proof.  The ALJ, therefore, dismissed the Complaint.
We believe that given the facts and circumstances in this case, Duquesne’s action in terminating the Complainant’s service in such an expeditious manner may constitute unreasonable service in violation of Section 1501 of the Public Utility Code.  Prior to Duquesne’s termination of her service, the Complainant had paid her electric bills and did not accumulate arrearages during the approximate four years she has been a Duquesne customer.  The record reflects a mistake that the Complainant made while using the online payment service, rather than a poor payment history.  
We are of the opinion that Duquesne’s termination of the Complainant’s service three weeks after she missed one payment seems unreasonable and unusual, particularly since it appears that Duquesne has not typically terminated service as quickly for other customers.
  Further, it is not unusual for this Commission to direct the return of or the credit of a reconnection fee in a case where there appears to have been miscommunication between a utility and a customer and the utility may have been overly expeditious in disconnecting service to the customer.  See, Neil H. Stein v. PECO Energy Company, Docket No. Z-01182234 (Order entered July 19, 2005).  Accordingly, we shall modify the Initial Decision and direct Duquesne to reimburse the Complainant an amount of $50.00 for the reconnection charges assessed.
Conclusion


Based upon the foregoing discussion, we shall adopt the ALJ’s Initial Decision as modified by the foregoing discussion; THEREFORE,



IT IS ORDERED:


1.
That the Formal Complaint of Margaret Fitchwell-Hill against Duquesne Light Company is sustained in part and dismissed in part.
2.
That the Initial Decision of Administrative Law Judge Michael A. Nemec is adopted, as modified by this Opinion and Order.

3.
That, within twenty (20) days from the date of entry of this Opinion and Order, Duquesne Light Company shall reimburse Margaret Fitchwell-Hill an amount of $50.00 for the reconnection charges previously assessed to her.



4.
That Duquesne Light Company shall immediately notify the Secretary of the Commission, in writing, after it has complied with Ordering Paragraph No. 3, above, regarding the $50.00 reimbursement to Margaret Fitchwell-Hill.


5.
That upon the notification by Duquesne Light Company to the Commission that it has complied with Ordering Paragraph Nos. 3 and 4, above, concerning the reimbursement of the $50.00 to Margaret Fitchwell-Hill, the Secretary’s Bureau shall mark this proceeding closed.








BY THE COMMISSION,







James J. McNulty







Secretary

(SEAL)

ORDER ADOPTED:
March 12, 2009
ORDER ENTERED:    April 21, 2009
	�	As noted, Ms. Fitchwell-Hill had testified that she did not receive any prior notices that her service would be terminated.  Tr. at 10-11.  Duquesne testified that, based on the Company’s computer records, the Company mailed Ms. Fitchwell-Hill a termination notice on August 15, 2007 and made two telephone notice attempts on August 23 and 27, 2007.  Tr. 24-25.  Duquesne did not successfully make personal contact with Ms. Fitchwell-Hill but, rather, avers that it left her one phone message.  Tr. at 31.


	� 	Duquesne has negotiated several payment arrangements, as opposed to quickly terminating service, with customers that accumulated high arrearages.  Duquesne has entered into five payment arrangements with a customer that had an arrearage in excess of $13,000.  Joyner v. Duquesne Light Company, Docket No. F-01979695 (Order entered September 13, 2006).  Recently, Duquesne has had several payment arrangements with customers that accumulated arrearages of $7,670 and $9,941, respectively.   See Kelley v. Duquesne Light Company, Docket No. C-20078502 (Order entered January 22, 2009); Dunstan v. Duquesne Light Company, Docket No. F-2008-2051332 (Order entered March 25, 2009).
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