BEFORE THE

PENNSYLVANIA PUBLIC UTILITY COMMISSION

Application of PPL Electric Utilities Corporation
:

Filed Pursuant to 52 Pa. Code Chapter 57, 

:

A-2009-2082652

Subchapter G, for Approval of the Siting and
:

Construction of the Pennsylvania Portion of

:

The Proposed Susquehanna-Roseland 500 kV 
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties,
:

Pennsylvania





:

Petition of PPL Electric Utilities Corporation
:

For A Finding That A Building To Shelter

:
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Equipment At The 500-230 kV Substation To
:

Be Constructed In The Borough of Blakely,

:

Lackawanna County, Pennsylvania is


:

Reasonably Necessary For the Convenience

:

Or Welfare Of the Public



:

Application of PPL Electric Utilities Corporation 
:

Under 15 Pa. C.S. §§1511(c) for a Finding and
:

Determination That The Service To Be Furnished
:

By The Applicant Through Its Proposed Exercise 
:

Of The Power Of Eminent Domain To Acquire
:

A Right-Of-Way And Easement Over And Across
:

The Lands Of The Property Owners Listed Below
:

For The Proposed Susquehanna-Roseland 500 kV
:

Transmission Line in Portions of Lackawanna,
:

Luzerne, Monroe, Pike and Wayne Counties, 
:

Pennsylvania Is Necessary or Proper For The
:

Service, Accommodation, Convenience Or

:

Safety Of The Public:




:
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A-2009-2088297

Murphy, and Marguerite T. Kranick

:

HaRa Corporation



:

A-2009-2088337

Richard Coccodrilli, Jr., Jeffrey J.

:

A-2009-2088327

Coccodrilli, Ryan T. Coccodrilli, and Joseph :

Williams




:

D&L Realty Company


:

A-2009-2088340

Kenneth Powell and Linda Powell 

:

A-2009-2088359

Rudolph Saporito and Maria Saporito
:

A-2009-2088312

David Murphy




:

A-2009-2088360

INITIAL DECISION REGARDING LATE-FILED PROTESTS

Before

Susan D. Colwell

Administrative Law Judge

HISTORY OF THE PROCEEDING



On January 6, 2009, PPL Electric Utilities Corporation (PPL Electric or Company) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties.  In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



Notices of appearance were filed by the OCA and the Commission’s Office of Trial Staff.  Petitions to intervene were filed by the Winona Lake Property Owners Association, UGI Utilities, Inc. (UGI), Pennsylvania American Water Company (PAWC), Exelon Generation (Exelon), the PP&L Industrial Customer Alliance (PPLICA) and attorney Donna Davis.  Protests were filed by the Energy Conservation Council (ECC), the Saw Creek Estates Community Association (SCECA) and approximately 570 individuals.



Prehearing memoranda were not required but were appreciated by the presiding officer after being filed by PPL Electric, OCA, OTS, UGI, Exelon, PPLICA and the ECC.  



The prehearing conference was held as scheduled on March 6, 2009.  PPL Electric was represented by David B. MacGregor, Esq., Paul E. Russell, Esq., John H. Isom, Esq., Andrew S. Tubbs, Esq. and Christopher T. Wright, Esq.; OTS was represented by Charles Daniel Shields, Esq.; OCA was represented by Dianne E. Dusman, Esq. and Darryl Lawrence, Esq.; ECC was represented by Edmund J. Berger, Esq. and Wil Burns, Esq.; SCECA was represented by Paul M. Schmidt, Esq.; PPLICA was represented by Shelby A. Linton-Keddie, Esq.; UGI was represented by Kent D. Murphy, Esq.; Exelon was represented by Denise Foster, Esq.; PAWC was represented by Susan Simms Marsh, Esq.  No individual protestant attended the prehearing conference.  



A stack of approximately 509 individual protests purportedly from residents of the Saw Creek Estates community were filed with the Commission’s Secretary on Friday, February 27, 2009, on a form provided by OCA, and delivered to the Secretary by OCA.  A significant number were deficient and were dismissed in an Initial Decision.  The remaining were sent a scheduling order which required them to choose a level of participation in the proceeding and respond in writing by a date certain.


Following the prehearing conference, a scheduling order was issued on March 10, 2009, as well as an Initial Decision dismissing those protests which did not contain a name, address and reason for the protest.  



On March 12, 2009, PPL Electric filed a Petition for Leave to Withdraw the Application to Exercise the Power of Eminent Domain to Acquire an Easement and Right-of-Way Across the Property of Max Bohleman, A-2009-2088331.  No opposition was received.  



Pursuant to a request from the Office of Consumer Advocate (OCA), a request from Senator Lisa Baker and a letter from Representative John J. Siptroth, 189th Legislative District, to the Commission’s Director of Legislative Affairs, two public input hearings were held on March 20, 2009, in the Saw Creek Estates area.  By Order issued February 25, 2009, the Company was directed to arrange for publication of advertisements in two newspapers of general circulation once per week for two consecutive weeks prior to the date of the public input hearing.



In a letter dated March 25, 2009, the Winona Lakes Property Owners Association requested permission to withdraw as a party of record to this proceeding.  The letter was served on the parties of record, and no opposition was received.  By Order issued April 14, 2009, the Petition for Leave to Withdraw the Eminent Domain Application for Max Bohleman and the request of the Winona Lakes Property Owners Association to withdraw from the case was granted.



Two late-filed pleadings were received:  Petition to Intervene of Lehman Township, dated March 6, 2009; and the Protest of the Lackawanna River Corridor Association and the Lackawanna Valley Conservancy, received March 27, 2009.  This Order will dispose of those late filed pleadings.

FINDINGS OF FACT



1.
On January 6, 2009, PPL Electric Utilities Corporation (PPL Electric or Company) filed its Application for authorization to construct a new 500 kV transmission line approximately 101 miles in length through portions of Lackawanna, Luzerne, Monroe, Pike and Wayne Counties. 



2.
In conjunction with this Application, PPL Electric Utilities Corporation is requesting authorization to construct a new substation in Blakely Borough, Lackawanna County, to connect the 500 kV line to the regional transmission system in that area.  These filings were consolidated for the purposes of discovery, litigation and decision by Order issued January 12, 2009.  



3.
On January 28, 2009, PPL Electric filed thirteen applications for a determination that the proposed exercise of eminent domain over specific properties is necessary or proper for the service, accommodation, convenience or safety of the public.  Commission regulations provide that associated eminent domain proceedings are entitled to consolidation with the application for HV line siting, and by Order issued February 6, 2009, they were consolidated.  52 Pa. Code § 57.75. 



4.
By Prehearing Order issued January 12, 2009, the deadline for filing protests or petitions to intervene was set for February 27, 2009.



5.
By Notice published in the Pennsylvania Bulletin on January 17, 2009, 39 Pa. B. 390, the deadline for filing protests or petitions to intervene was set for February 27, 2009.  



6.
The Prehearing Order issued January 12, 2009 required that “[a] protest shall be in the form set forth in the Commission regulations, 52 Pa. Code § 5.51-53, and must set forth the grounds for the protest.”



7.
The Prehearing Order issued January 12, 2009 required that “[A] petition to intervene must conform to the requirements in 52 Pa. Code §§ 5.71-76, and shall state briefly the interest of the intervenor and the objections to be raised, if any.  52 Pa. Code § 5.75(c).  



8.
Lehman Township filed its Petition to Intervene on March 6, 2009.



9.
Lackawanna River Corridor Association filed its protest on March 27, 2009.   

DISCUSSION



The Prehearing Order issued January 12, 2009 required that “[A] petition to intervene must conform to the requirements in 52 Pa. Code §§ 5.71-76, and shall state briefly the interest of the intervenor and the objections to be raised, if any.  52 Pa. Code 

§ 5.75(c).  In addition, the Prehearing Order and the Notice published in the Pennsylvania Bulletin both require filing Petitions to Intervene by February 27, 2009.



Lehman Township filed its Petition to Intervene on March 6, 2009, a full week after the deadline.  The cover letter indicated that the Township knew that the prehearing conference was being held that day, so it had knowledge of the case schedule.



The LRCA/LVC filed its Protest a full month after the deadline for interventions and protests, without any reference to its late filing and no attempt whatsoever to justify it.



There is significant and well-settled case law in Commission practice which enforces a consistent analysis for determining whether to grant a late-filed petition for intervention.  Case law regarding late-filed protests has developed to apply the same standard:  good cause shown.  



There are two key factors to permitting late-filed intervention and protests: (1) whether the entity has standing to intervene or protest; and if so, (2) whether there is good cause shown for the late filing.  

1.  Standing



First, the entity must show that intervention would be permitted if the filing were not late.  Commission regulations governing standing to intervene provide that the petitioner to intervene must have a right to intervene or an interest of such nature that intervention is necessary or appropriate to the administration of the statute under which the proceeding is brought.  The interest which may be directly affected and which is not adequately represented by existing participants, and as to which the petitioner may be bound by the action of the Commission in the proceeding.  52 Pa. Code § 5.72. 



A protest must set forth the “alleged interest or right of the protestant” and the facts establishing the protestant’s standing to protest.  52 Pa. Code § 5.52.



The “interest” has been the subject of substantial litigation:

. . . the Commission stated that “interest” as used in that section [regarding intervention] means a substantial, immediate and direct interest.  Regarding matters before the Commission, the Commonwealth Court has defined these terms as follows:


A “substantial” interest is an interest in the outcome of the litigation which surpasses the common interest of all citizens in procuring obedience to the law.  A “direct” interest requires a showing that the matter complained of caused harm to the party’s interest.  An “immediate” interest involves the nature of the causal connection between the action complained of and the injury to the party challenging it and is shown where the interest the party seeks to protect is within the zone of interest sought to be protected by the statute or the constitutional guarantee in question. George, 735 A.2d at 1286 (quoting Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267, 1270 (Pa. 1996)).”  SU Answer, pp. 4-5, ¶ 7.  



Lehman’s Petition to Intervene is not lengthy and states, in its entirety:


AND NOW comes Lehman Township, by and through its attorneys Klemeyer, Farley & Bernathy, L.L. C., and files the following Petition to Intervene averring as follows:


1.
Lehman Township is a Municipal Corporation located in the Township of Lehman, County of Pike, Pennsylvania.


2.
The transmission lines that are proposed by the Applicant PPL Electrical [sic] Utilities Corporation will travel through Lehman Township, County of Pike, Pennsylvania.


3.
The Township of Lehman will be directly impacted by the transmission lines and are entitled to intervene.


4.
The Petitioner Lehman Township at the present time opposes the transmission lines traveling through the Township of Lehman, County of Pike, Pennsylvania.


5.
THE TOWNSHIP OF LEHMAN REQUESTS TO INTERVENE AS A PARTY.



Even though the Township has not averred that its own property or facilities would be affected in any way by the underlying Application, this Petition to Intervene would likely be granted, absent a legitimate objection, if it had been filed timely.  Therefore, for the Township, the review moves to the next level.



The LRCA/LVC Protest states that the two “not for profit, tax-exempt charitable agencies have a mission to conserve and protect the Lackawanna River and its watershed resources.”  LRCA/LVC Protest, p. 2.  This is quite an honorable mission, but does not distinguish a particular interest in the Application which “surpasses the common interest of all citizens in procuring obedience to the law.”  Ken R. ex rel. C.R. v. Arthur Z., 682 A.2d 1267, 1270 (Pa. 1996).  This Protest may have escaped an objection if it had been timely, but it fails to pass the standing test necessary to prove standing in an analysis to determine whether late filing should be permitted.

2.
Good cause shown



The regulation regarding intervention requires compliance with a set deadline, and states that filing a petition to intervene after the deadline will not be permitted “except for good cause shown.”  



For protests, the regulation regarding protests to motor carrier applications does use the phrase “except for good cause shown,” 52 Pa. Code § 3.381, but the general regulation does not.  52 Pa. Code § 5.53.  However, case law has extended the “good cause” exception to protests to non-motor carrier applications.

We discussed timely but defective protests at Re Martin (1980) 54 Pa PUC 351. We discussed late protests at Re S.T.S. Motor Freight, Inc. (1980) 54 Pa PUC 343, 344, and provided the following guidance:

"Failure to file a timely protest is a bar to subsequent participation in an application proceeding, except where a potential intervenor can show good cause for its late appearance. 52 Pa Code § 3.381.  Traditionally, this commission has been liberal in its interpretation of the "good cause" requirement and its allowance of intervention in common carrier application proceedings.  Specifically, the commission has permitted late intervention: (1) where the petitioner has a reasonable excuse for missing the protest due date; and (2) where the proceeding is contested at the time of the filing of a petition for intervention; and (3) where the grant of intervention will not delay the orderly progress of the case; and (4) where the grant of intervention will not broaden significantly the issues, or shift the burden of proof.  Currently, the commission is considering adopting a more strict policy on the subject of permitting untimely and/or defective protests.  Until such time as the traditional liberal policy may be changed, we will continue to decide each case upon the considerations specified above."
Re Milton Transportation, Inc., 56 Pa. PUC 623 (1982)



In addition, “Although both STS and Milton involved protests to motor carrier Applications, the regulation interpreted in those cases, 52 Pa. Code § 3.38(d), is applicable to all protests to all Applications.  52 Pa. Code § 5.53.  Thus, the STS and Milton criteria apply to fixed utility Applications such as this one.  See also, 52 Pa. Code § 5.52(b), (c), (d), § 5.54.”  Application of Douglasville Water Company, 1990 Pa. PUC LEXIS 58 (PUC Docket No. A-210760).



The Commission has established a four-pronged test for allowing untimely intervention, and all four prongs must be met to allow it:

1.
Did the petitioner have a reasonable excuse for missing the protest due date;

2.
Is the proceeding contested at the time of the filing of a petition for intervention;

3.
Will a grant of intervention delay the orderly progress of the case; and

4.
Will the grant of intervention broaden significantly the issues, or shift the burden of proof.

S.T.S. Motor Freight, 54 Pa. P.U.C. 343 (1980); Re Milton Transportation, Inc., 56 Pa. PUC 623 (1982); Joint Application of Pennsylvania-American Water Holding Company and Thames Aqua Holdings GmbH, 2002 Pa. LEXIS 15.
First prong:  Did the petitioner have a reasonable excuse for missing the protest due date?



The Lehman Township Petition itself contains no excuses or reasons for the late filing of the Petition.  The cover letter dated March 6, 2009, apologizes for the “delay in filing” and states that the signing attorney is “currently in the process of a murder trial in Pike County Court of Common Pleas.  Therefore, enclosed is a copy of the Petition” that he intends to file.  He apologizes further for not being able to attend the March 6th prehearing conference.  



The law firm’s letterhead lists three attorneys and two more of counsel.  It is likely that one of these could have either requested an extension for the filing of the Petition, or managed to file the Petition within the time allowed, especially considering the minimalist approach reflected in the five single-sentence paragraphs.  



Notice of the Application was published in the Pennsylvania Bulletin on January 17, 2009.  The purpose of providing public notice and publication in the Pennsylvania Bulletin is to provide for a time structure for the notice of actions of state agencies and for the orderly development of cases brought before those agencies, including the Commission.  There was a six-week period for filing interventions and protests, which is generous by agency standards.  The fact that at least one of the three attorneys was busy with a criminal trial does not explain the inactions of all three for six weeks, in either filing the Petition timely or seeking the one-week extension.
 



A late-filed intervention which does not set forth "due cause" as to why it is untimely filed is properly dismissed.  Re Mercer Gas Company, 71 Pa PUC 19(1989), 52 Pa. Code § 5.74(a).  This prong has not been met by Lehman Township.  



The LRCA/LVC Protest contains no reference whatsoever to the late filing, thereby not setting forth any reason to support late filing.  The Protest fails to meet this prong.

Second prong:  Is the proceeding contested at the time of the filing of a petition for intervention?



The existing parties are contesting the Application; therefore, the nature of the proceeding would not be changed from unprotested to protested.  

Third prong:  Will a grant of intervention delay the orderly progress of the case?



Here, the grant of intervention would probably not delay the orderly progress of the case.  The schedule set in the March 10, 2009 scheduling order has set June 29, 2009 for the service of the direct testimony of parties other than the Applicant, and rebuttal is not due until August 7, 2009.  

Fourth prong:
Will the grant of intervention broaden significantly the issues, or shift the burden of proof?



Regarding the Lehman Township Petition to Intervene, the grant of intervention will not shift the burden of proof, which is on the utility, but it is uncertain whether or not it would broaden the issues.  Aside from stating opposition to the placement of transmission lines within the Township, the Petition to Intervene is silent regarding reasons or factual support for them.  This prong is uncertain.  Since the Petition must prove entitlement to late-filed intervention and has failed to provide reason to satisfy this prong, it has not been met.



The LRCA/LVC Protest states that it has a number of concerns, and states several of them.  Most appear to be within the subject matter of the Application, but that does not overcome the fact that overall, the standard for late-filed protests has not been met.
  



While allowance of intervention is a matter within the discretion of the Commission, City of Pittsburgh v. Pa. Publ. Util. Comm’n, 153 Pa. Super. 83, 33 A.2d 641 (1943), NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa. Cmwlth. Ct. 1972), there must be certainty in litigation.  The rules were established to create expectations among the parties in pursuing the litigation, and permitting exceptions without the proper “good cause shown” safeguards would eliminate the certainty that application of the rules provide.  In addition, the existence of these established safeguards over the orderly progression of a proceeding serve to notify parties seeking to intervene after the deadline that they must meet an established standard if late intervention is to be permitted.  Neither the Township nor the LRCA/LVC provided any justification for permission to participate after missing the filing deadline.  



There is an expectation among the legal community that the rules will be followed, not only by the attorneys but by the tribunal as well.  If these two entities are permitted to participate, then there is no point where intervention or protests are properly denied, and other entities may be inserted into the litigation after the other parties have established their own litigation strategies.  The burden on the other parties of record, who have complied with the rules, would be too great if intervention is permitted anytime during the progress of the litigation.  



The regulation, which requires compliance with a set deadline, states that filing a petition to intervene after the deadline will not be permitted “except for good cause shown.”  Commission case law has established that “good cause shown” is met through a four-pronged test, and neither the Township nor the LRCA/LVC has attempted to meet it.  The Petition to Intervene of Lehman Township will be denied, and the Protest of the LRCA/LVC will be dismissed. 

CONCLUSIONS OF LAW



1.
The Commission has jurisdiction over the subject matter and the parties in this case.



2.
Allowance of intervention is a matter within the discretion of the Commission.  City of Pittsburgh v. Pa. Publ. Util. Comm’n, 153 Pa. Super. 83, 33 A.2d 641 (1943), NAACP, Inc. v. Pa. Publ. Util. Comm’n, 290 A.2d 704 (Pa.Cmwlth. Ct. 1972).



3.
Petitions to intervene filed after the date fixed for filing protests as published in the Pennsylvania Bulletin are granted upon good cause shown.  52 Pa. Code § 5.74(a).



4.
Commission standards for granting a late-filed petition to intervene are developed in Re S.T.S. Motor Freight, Inc., 54 Pa. PUC 343 (1980), Application of Douglasville Water Co., 1990 Pa. PUC LEXIS 58.



5.
A petition to intervene that does not set forth good cause explaining why it was late-filed, is properly dismissed.  Re Mercer Gas Company, 71 Pa. PUC 19 (1989).



6.
All four prongs of the test must be met before late intervention will be permitted.  Re Milton Transportation, Inc., 56 Pa PUC 623 (1982); Application of Touch of Class Limo, Inc., 1995 Pa PUC LEXIS 62.



7.
A late-filed protest is subject to the same standard as a late-filed petition to intervene.



8.
A late-filed protest which does not set forth good cause explaining why it was late-filed is properly dismissed.



9.
A protest filed in a formal proceeding on behalf of an association must be signed by an attorney.  52 Pa. Code § 1.21.   

ORDER



THEREFORE,



IT IS ORDERED:



1.
That the Petition to Intervene filed on behalf of Lehman Township is denied.



2.
That the Protest filed on behalf of the Lackawanna River Corridor Association and its Affiliate, the Lackawanna Valley Conservancy, is dismissed.

Dated: 
April 16, 2009




______________________________








Susan D. Colwell








Administrative Law Judge

� § 5.74. Filing of petitions to intervene.


* * *


  (b)  Petitions to intervene shall be filed:    (1)  No later than the date fixed for the filing of responsive pleadings in an order or notice with respect to the proceedings but not less than the notice and protest period established under § §  5.14 and 5.53 (relating to applications requiring notice; and time of filing) absent good cause shown.    (2)  No later than the date fixed for filing protests as published in the Pennsylvania Bulletin except for good cause shown.    (3)  In accordance with §  5.53 if no deadline is set in an order or notice with respect to the proceedings.    (4)  A statutory advocate may exercise a right of participation or file a notice of intervention consistent with law at any time in a proceeding.  A statutory advocate exercising a right of participation or filing a notice of intervention following expiration of any protest or intervention period shall take the record as developed unless determined otherwise in exceptional circumstances for good cause shown. 


* * *


52 Pa. Code § 5.74(b).





� Note, too, that a subsequent telephone call from the law firm’s support staff to the ALJ resulted in the attorney filing a letter stating that the Applicant’s attorney did not object to the intervention instead of a memorandum of law or a motion to accept the intervention out-of-time.  Since this Initial Decision was not prepared for five weeks after the Petition to Intervene was filed, there was ample time to research the relevant law and file an appropriate document.  None was offered. 


� LRCA/LVC requested a public input hearing in the Scranton area, which has been scheduled already for May 21, 2009 in Ransom.  Publication of this will occur prior to the public input hearing.
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