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Administrative Law Judge 

HISTORY OF THE PROCEEDINGS


On September 29, 2008, Keith and Donna Lyons (Complainants) filed a complaint with the Pennsylvania Public Utility Commission (Commission) against PECO Energy Company (Respondent).  In the complaint, the Complainants essentially alleged that the Respondent had twice sent them a message stating that their meter was broken when it was not, that when it realized that it was wrong, the Respondent offered them a credit of $50, which was unfair to them, and that their bills were increased with high service charges and late payment fees.  The Complainants asked that the Commission investigate the Respondent’s practice and that they would accept a suitable compromise to get this matter settled out of court.


On October 21, 2008, the Respondent filed an answer to the complaint.  The Respondent alleged that the Respondent’s Message Center never stated that the Complainants’ meter was broken, but only that their meter was not working because the meter module was unable to send the wireless reading back to the Respondent for billing purposes, that the Respondent did not offer the Complainants a $50 credit or any amount to settle the dispute, and that the Complainants’ account balance had accumulated because they did not make full and timely payments.


A hearing was held on February 25, 2009.  The Complainants proceeded unrepresented.  They testified on their own behalf and introduced three exhibits (C-1, C-2 and C-3) which were admitted into the record.  The Respondent was represented by Michael S. Swerling, Esquire, who presented the testimony of two witnesses and introduced five exhibits (PECO Exhibits 1-5).  Because PECO Exhibit 3 was the same as Exhibit C-2, I would not admit PECO Exhibit 3.  Therefore, only PECO Exhibits 1, 2, 4 and 5 were admitted into the record.



The record was closed on February 25, 2009. 

FINDINGS OF FACT


1.
The Complainants are customers of the Respondent and take service at 21B Tahoe Lane, New Hope, Pennsylvania.  Only Complainants live at this address (N.T. 30; PECO Exhibit 1).


2.
The Complainants’ home is a duplex consisting of a first floor and a loft.  The basement belongs to somebody else (N.T. 30-32).


3.
The Complainants’ electrical appliances at this address consist of lights, a central air conditioner, a heating system, a refrigerator, a range, a washer, a dryer, a heat pump, a furnace fan, a hot water heater, and two televisions (N.T. 32-34; PECO Exhibit 5).


4.
On July 20, 2007, the Respondent issued a bill of $222.26, which contained a message from its Message Center that the Complainants’ meter was not working, and that the late-payment charge for this bill was $0.37 (N.T. 6-8; C-1).    



5.
On September 19, 2007, the Respondent issued a bill of $605.34, which contained a message from its Message Center that the Complainants’ meter was not working, and that the late-payment charge for this bill was $7.66 (N.T. 8-10; C-1).



6.
The Respondent asked the Complainants to pay only the charges they actually used for July and September 2007 and did not collect the late payment charges (N.T. 11, 12, 21, 22).   


7.
The Complainants’ electric service was established on July 31, 2006.  Their payments were sporadic:  three payments in 2006, eight payments in 2007, five payments in 2008, and two payments in 2009 (N.T. 37, 38).



8.
The electric service to the Complainants’ home has been estimated only twice since it was established on July 31, 2006:  July 20 and September 19, 2007 (N.T. 38-43, 64, 65; PECO Exhibit 1).  


9.
The estimated July 20, 2007 service charge was $178.88 ($222.26 - $43.38 (other charges)) and was in line with the actual billing period between May 18, 2007 and June 19, 2007, which was $167.58 (N.T. 39, 40; C-1; PECO Exhibit 1).



10.
The estimated September 19, 2007 service charge was $281.73 ($605.34 - $323.61 (previous service and late payment charges)) and was in line with the actual billing period between July 20, 2007 and August 20, 2007, which was $293.69 (N.T. 41, 42; C-1; PECO Exhibit 1).


11.
On November 10, 2008, the Respondent visited the Complainants’ residence to perform a cost estimate of their appliances and found their consumption in October 2008 (average daily use of 29.1 kWh) was consistent with their consumption in November 2008 (average daily use of 25.5 kWh).  The Respondent did not test the Complainants’ meter.  No foreign load or meter mix up was discovered at the time of the visit (N.T. 74-78).


12.
The Complainants’ meter was installed at their residence on February 9, 2002 (N.T. 78, 79).   


13.
The Complainants’ meter was not broken with respect to its ability to measure usage (N.T. 78).  The Complainant’s meter was unable to send the wireless reading back to the Respondent in July 2007 and September 2007 and estimated bills were provided to the Complainants (N.T. 79, 80).
DISCUSSION


Section 332(a) of the Public Utility Code, 66 Pa. C.S. §332(a),
 provides that the party seeking relief from the Commission has the “burden of proof.”  “Burden of proof” is a duty to establish a fact by a “preponderance of the evidence.”  The term “preponderance of the evidence” means that one party has presented evidence which is more convincing, by even the smallest amount, than the evidence presented by the other party.  Se-Ling Hosiery v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950).  In other words, “preponderance” is not dependent on the number of witnesses testifying on either side but rather on the credibility of the testimony in the light of all the evidence in a case.  Burch v. Reading Co., 240 F.2d 574 (3d Cir. 1957) cert. denied, 353 U.S. 965 (1957).


Under these principles the Complainants, as the parties seeking relief, have the burden of proof.  In this billing dispute, the Complainants have the burden of proving by a preponderance of the evidence that the Respondent has repeatedly misled them that their meter was broken while, in fact, it was not, and that the Respondent collected estimated and late charges regardless.


The Complainants argued that the Respondent had made two errors on its estimated bills for past service in July and September 2007 (C-1).  They pointed out that the Respondent repeatedly alerted them to the fact that their meter was not working without notifying them of when it was not working and whether it was fixed or not.  The bills were growing and growing with service and late payment charges.  To them, the message that the meter was not working means the meter was broken (N.T. 6-8, 16, 17, 27, 28, 34, 35, 54, 55).


The Respondent testified that it never conveyed to the Complainants the message that their meter was broken.  The message is only a standard one saying that their meter was not working, and in this case, their meter was not working because the meter model was unable to send to the Respondent the wireless reading.  


The Commission’s regulations
 have described equipment failure as an “exigent circumstance” in which a utility is permitted to estimate a bill of a ratepayer despite the requirement that a utility must render a bill once every billing period to every residential ratepayer.


Further, when asked about the high bills, the Respondent allowed the Complainants to pay only their actual use based on previous months and not to pay the late payment fees.  The two estimated charges were not too high when compared with the previous actual monthly charges.  The estimated July 20, 2007 service charge was $178.88 and was in line with the actual billing period between May 17, 2007 and June 18, 2007, which was $167.58.  So was the estimated charge of September 19, 2007 which was $281.73 and was also in line with the actual billing period between July 20, 2007 and August 20, 2007, which was $293.69.


I believe the Respondent’s explanation and conduct are reasonable.

CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding.  66 Pa. C.S. §701.



2.
The Complainants have failed to carry their burden of proof.

ORDER


THEREFORE,


IT IS ORDERED:



1.
That the complaint of Keith and Donna Lyons against PECO Energy Company at Docket Number F-2008-2066887 is dismissed.

Date: 
         March 25, 2009             


____________________________________








Ky Van Nguyen








Administrative Law Judge 
� 	Section 332(a) of the Public Utility Code provides:





  (a)  Burden of Proof. – Except as may be otherwise provided in section 315 (relating to burden of proof) or other provisions of this part or other relevant statute, the proponent of a rule or order has the burden of proof.


� 	The Commission’s regulations, 52 Pa. Code §§56.11 and 56.12(3) provide:





§56.11.  Billing frequency.





   A utility shall render a bill once every billing period to every residential ratepayer in accordance with approved rate schedules.





§56.12.  Meter reading; estimated billing; ratepayer readings.





   Except as provided in this section, a utility shall render bills based on actual meter readings by utility company personnel.





*	*	*





   (3)  Estimates permitted under exigent circumstances.  A utility may estimate the bill of a ratepayer if extreme weather conditions, emergencies, equipment failure, work stoppages or other circumstances prevent actual meter reading.
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