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HISTORY OF THE PROCEEDING
On December 15, 2008, Mr. James Tisdale (“Complainant”) filed a formal Complaint (“Complaint”) against PECO Energy Company (“PECO” or “Company” or “Respondent”) regarding his electric bill.  In his Complaint Mr. Tisdale requested that the Pennsylvania Public Utility Commission (“PUC” or “Commission”) order PECO to set up a payment arrangement with him.  Mr. Tisdale offered to pay $150 per month for the use of electric service but did not receive a favorable response from PECO.   

On or about January 7, 2009, PECO filed an Answer and New Matter to the Complaint.  In the Answer the Respondent stated Complainant filed an informal complaint for a payment arrangement with the Commission’s Bureau of Consumer Services (“BCS”) on September 13, 2007.  BCS rendered a decision December 7, 2007.  The decision granted the following terms of the payment plan for electric service: (1) $114.00 regular budget payment; (2) $45.00 installment payment towards arrears; and (3) a total special budget payment of $159.00 per month.  The Complainant reported that his total monthly household income as of August 30, 2007 was $2,437.07 in the course of submitting his informal complaint.  Complainant filed a second informal complaint on October 9, 2008, disputing the BCS decision.  On November 7, 2008, the BCS rendered a decision finding the Complainant was not entitled to new payment terms because the Complainant had violated the previous BCS payment terms.  Pursuant to this subsequent informal complaint, BCS received a report from the Complainant dated October 29, 2008, that his total monthly household income increased to $2,833.07.
In the New Matter Respondent stated that pursuant to 66 Pa.C.S. § 1405(d),
Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement.  A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.

PECO cites 66 Pa.C.S. § 1403 with the definition of change in income as, “A decrease in household income of 200% or more if the customer’s household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer’s household income level is 200% or less of the Federal poverty level.” 
The Complainant was granted a decision by BCS in December 2007 to make installments of $45.00 towards his arrears.  Moreover, the definition for a payment agreement is, “An agreement whereby a customer who admits liability for billed service is permitted to amortize or pay the unpaid balance of the account in one or more payments.”  66 Pa.C.S. § 1403. The BCS December 2007 decision fits the definition of a payment agreement.  

The December 2007 BCS decision was prior to the informal complaint submitted on October 9, 2008 and the instant formal complaint.  PECO stated that the Complainant had a prior agreement in the December 2007 BCS decision on which he defaulted.  PECO stated that the Complainant has submitted that the household income level increased since the December 2007 BCS decision.  PECO contended that the Complainant does not meet the statutory definition for a change in income because his income increased from the December 2007 BCS decision to the October 2008 request for a payment agreement.  PECO asserted further that a grant of a subsequent payment agreement is prohibited by statute because of Complainant’s circumstance of defaulting on a previous payment agreement and an increase in income.  66 Pa.C.S. § 1405(d). 
By Notice dated January 26, 2009, an Initial Hearing was scheduled for Thursday, April 2, 2009 at 9:30 a.m.  Among other procedure, the Notice stated that Administrative Law Judge Angela T. Jones (“ALJ”) would be presiding over this proceeding. 

Pursuant to 52 Pa. Code § 5.63(a), responses to New Matter are due 20 days after the date of service of said document.  PECO’s New Matter was served on the Complainant on January 7, 2009 as evident from the certificate of service.  To date there has been no response to this New Matter. 
By letter dated February 3, 2009, the undersigned ALJ stated pursuant to 52 Pa. Code § 5.63(b), “[f]ailure to file a timely reply to new matter may be deemed in default, and relevant facts stated in new matter may be deemed to be admitted.”  The correspondence went further to cancel the scheduled hearing.  The ALJ reconsidered the documents on record for this proceeding and sent out another letter dated February 9, 2009, which stated that a hearing would convene as previously scheduled and apologized for any inconvenience caused by her previous correspondence.
By Prehearing Order dated February 10, 2009, the ALJ gave direction as to the proper procedure for this matter.  Among other things, the ALJ cautioned the Complainant to the substance of the Commission statute at 66 Pa.C.S. § 1405(d).

Also on February 10, 2009, PECO filed a Notice to Plead and a Motion for Judgment on the Pleadings (“Motion”) in this matter.  PECO stated that the matter should be dismissed because the Complainant admitted that his income has increased since the 2007 BCS decision and the Complainant has defaulted on that payment agreement.  PECO contended pursuant to 66 Pa.C.S. § 1405(d), Complainant is not entitled to a second or subsequent payment agreement established or ordered by the Commission.  The Notice to Plead advised the Complainant that if he failed to respond to the Motion within 20 days, the Commission could make an unfavorable ruling dismissing the Complaint.

Pursuant to 52 Pa.Code § 5.102(b) an answer to the Motion was due March 2, 2009.  To date, Complainant has failed to respond to the Motion.  Respondent’s Motion is ripe for ruling.  As explained in further detail below, the Motion is granted. 
FINDINGS OF FACT
1. The Complainant, Mr. Richard Tisdale, resides at 1412 E. Luzerne Street, Philadelphia, Pennsylvania 19124 where he receives electric service from PECO.

2. PECO is the Respondent in this proceeding.

3. Complainant filed an informal complaint for a payment arrangement with the Commission’s Bureau of Consumer Services (“BCS”) on September 13, 2007.  

4. Responding to the September 13, 2007 informal complaint, BCS rendered a decision December 7, 2007.  The decision granted the following terms of the payment plan for electric service: (1) $114.00 regular budget payment; (2) $45.00 installment payment towards arrears; for (3) a total special budget payment of $159.00 per month.  

5. Complainant defaulted on the 2007 payment arrangement.

6. On December 15, 2008, Complainant filed a formal Complaint with the Commission requesting a payment arrangement.

7. There are three adults in Complainant’s household.  

8. Complainant’s household income reported on October 9, 2008 was $2,833.07.

9. Complainant’s household income reported on August 30, 2007 was $2,437.07.

10. On January 7, 2009, Respondent filed an Answer and New Matter stating, among other things, that Complainant is not entitled to a second payment agreement by the Commission because the Complainant’s income had increased.

11. Complainant did not respond to the New Matter.

12. On February 10, 2009, Respondent filed a Notice to Plead and a Motion for Judgment on the Pleadings requesting dismissal of the Complaint.

13. Complainant did not respond to the Motion.
DISCUSSION



Before the Commission for consideration are the Complaint and a Motion for Judgment on the Pleadings moving for dismissal of the Complaint because the subject of payment agreements negotiated or approved by the Commission is prohibited to be before the Commission by statute.  66 Pa.C.S. § 1405(d).  
The Commission’s Rules for Formal Proceedings, Title 52 of the Pennsylvania Code, Chapter 5, Section 5.102, permit the filing of a Motion for Judgment on the Pleadings.  52 Pa.Code § 5.102.  PECO has used an affirmative defense; that being, the relief requested is improperly before the Commission.  PECO used proper procedure by raising the affirmative defense in New Matter 52 Pa.Code § 5.62(b).  PECO then filed a Motion separately, allowing for the appropriate time to respond to the New Matter.  PECO requested that this matter be dismissed through the Motion for Judgment on the Pleadings which consisted of the Complaint, Answer and New Matter. 
The standard for granting a Motion for Judgment on the Pleadings is found in the Commission’s Rules for Formal Proceedings, Title 52 of the Pennsylvania Code, Chapter 5, Section 5.102(d), which states:

(d)  Decisions on motions. 

   (1)  Standard for grant or denial on all counts. The presiding officer will grant or deny a motion for judgment on the pleadings or a motion for summary judgment, as appropriate.  The judgment sought will be rendered if the applicable pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law. 

   (2)  Standard for grant or denial in part. The presiding officer may grant a partial summary judgment if the pleadings, depositions, answers to interrogatories and admissions, together with affidavits, if any, show that there is no genuine issue as to a material fact and that the moving party is entitled to a judgment as a matter of law on one or more but not all outstanding issues. 

   (3)  Form of decision. The presiding officer will grant, in whole or in part, the motion in the form of an initial or recommended decision which shall be subject to exceptions as set forth in § 5.533 (relating to exceptions).  Denial of a motion will be in the form of a written order.

52 Pa.Code § 5.102(d).  


The New Matter properly notes as relevant to this proceeding Section 1405(d) of the Responsible Utility Customer Protection Act, which reads as follows:

(d) NUMBER OF PAYMENT AGREEMENTS. - Absent a change in income, the commission shall not establish or order a public utility to establish a second or subsequent payment agreement if a customer has defaulted on a previous payment agreement. A public utility may, at its discretion, enter into a second or subsequent payment agreement with a customer.
66 Pa.C.S. § 1405(d).  Thus, this statute provides strict and concise guidelines that the Commission must follow in handling customer Complaints.  
The statute is specific to what constitutes a change in income for the customer.  A change in income is defined as, 
A decrease in household income of 20% or more if the customer's household income level exceeds 200% of the Federal poverty level or a decrease in household income of 10% or more if the customer's household income level is 200% or less of the Federal poverty level. 
66 Pa.C.S. § 1403.  The undersigned ALJ takes judicial notice of 200% of the Federal poverty level is a gross income of $3,052 per month in 2009 for a household of three and $2,933 per month in 2008 for a household of three.  The Complainant’s income reported on October 9, 2008 at $2,833.07 is less than 200% of the Federal poverty level for a household of three. 


The facts are not disputed that the Complainant’s income in 2008 is greater than that reported in 2007.  Pursuant to 66 Pa.C.S. § 1403 above, for the Commission to authorize a second payment agreement, Complainant’s change in income must be a decrease of 10% or more from Complainant’s 2007 income.  The facts are not disputed that Complainant has defaulted on a Commission payment agreement in 2007.  The undersigned ALJ takes judicial notice that a 10% decrease of Complainant’s income from 2007 to 2008 would result in an income of [$2,437.07 – ($2,437.07 x 0.10)] = $2,437.07 - $243.71 = $2,193.36.  Complainant’s income for 2008 was $2,833.07 which is greater than $2,193.36.   
Pursuant to 66 Pa.C.S. § 1405(d), Complainant’s change in income from 2007 to 2008 fails to meet the statutory standard to warrant establishing a second payment agreement by the Commission.  The General Assembly made it clear through 66 Pa.C.S. § 1405(d) that the Commission’s authority to grant relief of payment arrangements is limited to the criteria provided in this section.  Doris Rudacille v. Columbia Gas of Pennsylvania, Inc., 2005 Pa. PUC LEXIS 28, 5, Docket No. C-20043504, Order entered August 9, 2005.  
As the Commission discussed in Neil H. Stein v. PECO Energy Co.,

In our Implementation Order, entered March 4, 2005, we found that § 1405(d) of the Code precludes this Commission from establishing a second payment agreement if a customer has defaulted on a previous payment agreement.  

2005 Pa. PUC LEXIS 23, 11, Docket No. Z-01182234, Order entered July 19, 2005; citing, Implementation Order, Docket No. M-00041802F0002 at 5 (Order entered March 4, 2005).

By operation of the Commission’s statute, at Section 1405(d) of the Responsible Utility Customer Protection Act, the Commission lacks the authority to establish a payment arrangement for the Complainant, which is the very relief requested by the Complainant.  
66 Pa.C.S. § 1405(d).  The issue of a payment arrangement is not genuine as to any material fact in this proceeding.  
Pursuant to Section 1405(d) of the Responsible Utility Customer Protection Act, the utility is entitled to judgment in its favor as a matter of law.  Pursuant to Section 703(b) of the Public Utility Code, “The commission may dismiss any Complaint without a hearing if, in its opinion, a hearing is not necessary in the public interest.”  66 Pa. C.S. § 703(b); see also 52 Pa.Code § 5.21(d).  An evidentiary hearing is not necessary as the facts are not in dispute and the law is specific in that it prohibits the requested relief.  It is not in the public interest to address the payment arrangement issue.  Consequently, it is found that an evidentiary hearing is not in the public interest.
CONCLUSIONS OF LAW


1.
The Commission has jurisdiction over the parties and the subject matter of this proceeding. 66 Pa.C.S. § 701.


2.
Commission regulations provide for the filing of Motions for Judgment on the Pleadings.  52 Pa.Code § 5.102.  
3. The Responsible Utility Customer Protection Act is applicable and relevant to this proceeding.  66 Pa.C.S. § 1401 et seq.
4. Complainant’s income criteria for 2008 and 2007 fail to meet the criteria dictated by statute at Sections 1403 and 1405(d) of the Responsible Utility Customer Protection act.  66 Pa.C.S. §§ 1403 and 1405(d).

5. The Commission lacks the authority to establish payment arrangements for customers not meeting the criteria established by the Responsible Utility Customer Protection act.  66 Pa.C.S. §§ 1403 and 1405(d). 
6. Summary judgment may be granted only in those cases where the pleadings clearly show that there is no genuine issue of material fact and that the moving party is entitled to judgment as a matter of law.  52 Pa.Code § 5.102(d)(1).

7. There is no issue of material fact.  

8. PECO is entitled to judgment as a matter of law.

9. The Commission may dismiss a Complaint without an evidentiary hearing if said hearing is not necessary in the public interest.  66 Pa.C.S. § 703(b); see also 52 Pa.Code § 5.21(d).   
ORDER



THEREFORE,



IT IS ORDERED:

1. That the Motion for Judgment on the Pleadings filed by Mr. Michael S. Swerling, Esquire on behalf of PECO Energy Company seeking dismissal of the formal Complaint filed by Mr. James Tisdale at Docket No. C-2008-2079351 is granted.

2. That the formal Complaint filed by Mr. James Tisdale against PECO Energy Company at Docket No. C-2008-2079351 is dismissed.
3. That the record at Docket No. C-2008-2079351 is closed.


4.
That the Secretary’s Bureau mark this docket closed.

Date: April 1, 2009



















Angela T. Jones








Administrative Law Judge
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