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This Initial Decision dismisses the complaint filed by Phillip F. Sforza (Mr. Sforza) against West Penn Power Company, d/b/a Allegheny Power (WPP) at Docket No. C‑2008‑2025536 for the failure of Mr. Sforza to satisfy the burden of proof.
HISTORY OF THE PROCEEDING


Mr. Sforza’s complaint, filed January 2, 2008, alleged a meter malfunction and billing dispute, and requested a test of the electric meter and an account adjustment if the meter was found to be fast.  The complaint is a timely appeal from the determination of the Bureau of Consumer Services (BCS) at BCS Case No. 2277455.  WPP’s answer to the complaint was filed on March 18, 2008.  On March 27, 2008, Mr. Sforza filed a response to WPP’s answer.


By letter dated March 30, 2008, the Commission informed the parties that the initial hearing in this case would be held, by telephone, on May 6, 2008 at 2:00 p.m.  I issued a Prehearing Order in this case on April 1, 2008.  Prior to the scheduled hearing, Mr. Sforza and WPP each requested a continuance.  The reason given for the continuance requests was that a new meter had been installed at Mr. Sforza’s residence and the parties needed time to gather electric usage data from the new meter.  The requests for the continuance was granted and the hearing, by telephone, was rescheduled for and held on October 21, 2008.


Mr. Sforza was not represented by an attorney at the hearing.  He testified in support of his complaint, submitted a copy of a letter dated October 8, 2008, as Complainant’s Statement 1, and four exhibits.  Complainant’s Statement 1, and Exhibits C and D were admitted into the record.  Complainant’s Exhibits A and B were not admitted.  WPP, represented by an attorney, presented the testimony of one witness and submitted a total of nine exhibits, all of which were admitted into the record.  The record in this case, consisting of the 73-page transcript of the hearing and a total of 11 exhibits, was closed by Order issued November 25, 2008.
FINDINGS OF FACT


1.
The Complainant is Phillip F. Sforza.  His address is 608 Lynnwood Drive, Boalsburg, PA 16827 (Tr. 7).



2.
The Respondent is West Penn Power Company, d/b/a Allegheny Power.



3.
The dispute in this complaint proceeding pertains to Mr. Sforza’s electric service at his home (Tr. 7).


4.
The dispute pertains to differences in electric consumption measured by an analog meter, which stopped working some time between mid-June and mid-July 2007, with the electric consumption measured by a digital electric meter installed at Mr. Sforza’s residence to replace the stopped analog meter (Tr. 8).


5.
Mr. Sforza testified that there is a “significant statistical difference” between the electric consumption as measured by the analog meter and the electric consumption measured by the digital meter (Tr. 8; Comp. St. 1; and Comp. Exs. C & D).



6.
Mr. Sforza disagrees with WPP’s calculation of his electric usage between mid-June to mid-July and on to mid-October of 2007, because, as he testified, it included a period of time in which the prior analog meter was not working (Tr. 8-9; WPP Ex. B).


7.
Mr. Sforza also disagrees with WPP’s use of an appliance list to estimate his monthly cost of electric usage testifying that the list is based on assumptions that don’t apply to his situation (Tr. 9; WPP Ex. D).


8.
The analog electric meter, which had been at Mr. Sforza’s residence since August 17, 1981, was removed on July 17, 2007, after it was found to have stopped registering electric consumption.  According to Mr. Sforza, the meter is believed to have stopped some time between mid-June and mid-July 2007 (Tr. 8; Comp. Exs. C & D).


9.
A digital electric meter was installed at his residence on July 17, 2007 to replace the analog meter.  It is Mr. Sforza’s testimony that his electric consumption for the two-month period of mid-July to mid-September 2007, as measured by this digital electric meter, was 98% greater than his average electric consumption for this same two-month period for the years 2001 to 2006 (Tr. 10-11; Comp. Ex. C).


10.
After Mr. Sforza’s complaint was filed, the parties agreed to the installation of a different digital electric meter at Mr. Sforza’s residence.  The digital electric meter which had been installed on July 17, 2007 was removed on April 25, 2008, and replaced with a second digital electric meter (Tr. 12).


11.
According to Mr. Sforza, his electric consumption, as measured by the second digital meter for the two-month period of mid-June to mid-September 2008, was 94% greater than his average electric consumption for the similar two-month period between 2001 and 2006 (Tr. 12; Comp. Ex. D).


12.
Mr. Sforza does not believe that the analog meter was running slow before it finally stopped registering sometime in June or July of 2007, because the only other explanation he can think of for the relative consistent usage pattern he depicts on Complainant’s Ex. C is that the analog meter would have been running slow for years.  Since that would have cost WPP money, he would have expected WPP to replace a slow meter long before it stopped registering consumption (Tr. 13).


13.
Mr. Sforza is the only person residing in his residence, and he has been the only person residing there since he purchased the property in 1981.  His house is a single-family, bi-level structure having approximately 1,500 sq. ft. of living space.  He is home most of the time (Tr. 18, 21, 25).



14.
Mr. Sforza acknowledged that WPP Ex. D is a fairly accurate summary of the electrical appliances he has in his house.  However, he noted that while he might have three fans in his house, only one would be in use at any given time.  Most of his clocks are battery-driven.  Additionally, he does not have a hair dryer.  He only has one night light (Tr. 19-20; WPP Ex. D).


15.
Mr. Sforza has a workshop in the unfinished portion of the lower level of his house and has power tools in the workshop, including a table saw and a band saw.  Mr. Sforza testified that these tools mostly sit idle.  He bought them because he got a good price on them, and “they’re nice things to have around.”  They are only used on rare occasions when he needs to cut a piece of wood (Tr. 24-25, 66-67).



16.
Mr. Sforza has a computer which he uses every eight (8) weeks for about four or five days when updating his portfolio.  The computer was purchased in 1999 and is never left on continuously or overnight (Tr. 26-27).



17.
Mr. Sforza uses his clothes washer and dryer approximately once a month (Tr. 27-28).



18.
The analog meter (#55821435) was installed at Mr. Sforza’s residence in 1981.  It “eventually went bad; it was not able to be tested”.  The potential coil went bad and the meter stopped (Tr. 33).


19.
The analog meter was replaced on July 17, 2007, with a digital electric meter (#37082375), which had been tested prior to its installation and was registering accurately.  The test was performed on December 21, 2006, and the meter registered 100.1% on a full load and 100.0 on a light load (Tr. 33, 35; WPP Ex. E).


20.
This digital meter was tested twice while it was at Mr. Sforza’s residence.  The tests were performed on August 23, 2007, and March 21, 2008.  Each test indicated that the meter was registering accurately.  The August 23, 2007 test indicated that the meter registered 100.1% on a full load and 100.0% on a light load.  The March 21, 2008 test indicated the meter registered 100.321% on a full load and 100.5% on a light load (Tr. 33, 35-36; WPP Exs. F &G).



21.
This digital meter was replaced on April 25, 2008, with a second digital meter (#54265377), which was tested prior to its installation and was registering accurately.  The date of the test was January 28, 2008, and the meter registered 100.1% on a full load and 100.1% on a light load (Tr. 33-34, 36; WPP Ex. H).


22.
As of the October 21, 2008 hearing in this case, Mr. Sforza was current on his electric account.  The account history is that Mr. Sforza pays his electric bills in full and on time (Tr. 37-38; WPP Ex. A).


23.
Between 2006 and 2008, WPP has had three generation rate increases of 5% in each of those years.  Mr. Sforza is a generation and distribution customer of WPP, and would have seen each of those rate increases (Tr. 39).


24.
Mr. Sforza’s electric consumption has been fairly consistent for the period between actual meter readings in June through actual meter readings in October for each year from 2001 through 2008.  The main exceptions are that in 2001, his average monthly kWh during this four-month period was 324.  During the disputed period in 2007, when the analog meter failed and was replaced, his average monthly Kwh was 320.  During the similar four-month period in 2008, his average monthly Kwh was 426.5 (Tr. 40-42; WPP Ex. B).


25.
WPP acknowledges that its Exhibit B for the year 2007 includes the disputed period when the analog meter failed.  Since it is not known when the meter failed, it is not known whether or the extent to which the failed analog meter under recorded electric consumption at Mr. Sforza’s residence (Tr. 41).


26.
WPP performed an electric consumption comparison at Mr. Sforza’s residence based on the two-month period between customer supplied readings mid-July and mid‑September of each year between 2001 and 2008.  The average monthly kWh used by Mr. Sforza at his residence during this two month period were:  312 in 2001; 248 in 2002; 186 in 2003; 169 in 2004; 209 in 2005; 184 in 2006; 432 in 2007; and 395 in 2008 (Tr. 42-44).


27.
WPP also compared the electric consumption at Mr. Sforza’s residence for the two-month period between the actual mid-October to mid-December meter readings.  During this two-month period his kWh consumption was:  1,659 in 2001; 2,310 in 2002; 2,085 in 2003; 2,416 in 2004; 2,123 in 2005; 2,635 in 2006; and 2,722 in 2007.  As of the October 21, 2008 hearing, readings for the comparable two-month period in 2008 were unavailable (Tr. 45).


28.
The pattern of usage between the mid-October through mid-December actual meter readings shows increases and decreases in usage from year to year.  The smallest percentage increase in usage was the approximate 3% increase in 2007 consumption from 2006, and that was registered after the analog meter had been replaced by the first digital meter (Tr. 45-46).


29.
Considering the results of its comparison of the electric usage at Mr. Sforza’s residence for the four-month period between actual meter readings of mid-June through mid-October, the two-month period between customer supplied meter readings of mid-July through mid-September, and the two-month period between actual meter readings of mid-October through mid-December, it is WPP’s opinion that the increased electric consumption shown during the summer months of 2007 and 2008, after the installation of the first and second digital meters, is the result of Mr. Sforza using more electricity in those months than he had in past years (Tr. 46).


30.
During its investigation of Mr. Sforza’s high bill complaint, WPP’s customer service representative obtained a list of appliances Mr. Sforza had at his home.  Using the list of appliances, as initially prepared, WPP calculated that Mr. Sforza’s electric bills would normally be expected to fall within a range of approximately $65.00 to $87.00 per month.  The appliance list is not tailored to each individual customer’s electric usage pattern (Tr. 48-50).


31.
Considering Mr. Sforza’s testimony at the hearing that he doesn’t have at least one of the listed appliances, and the sporadic use he makes of other specific appliances, WPP adjusted the bill calculation shown on its Exhibit D by removing or reducing the estimated costs of the appliances.  Based on this adjustment, WPP believes that Mr. Sforza’s electric bills can be expected to range between $44.00 and $61.00 (Tr. 50-51; WPP Ex. D).


32.
With the exception of the winter heating season, Mr. Sforza’s bills are generally in the low end of the $44.00-$61.00 monthly range, and sometimes below the expected low end of the range (Tr. 51).


33.
Mr. Sforza is not convinced of the accuracy of the digital meters.  For him to be convinced of their accuracy he would have to see a test that simulates the operation of electric meters under normal operating conditions (Tr. 65-66).



34.
Mr. Sforza is not complaining about the dollar amounts of any of his electric bills, that they are either too high or too low.  He is complaining about the electric consumption being registered by the digital meters (Tr. 68-69).
DISCUSSION
Section 701 of the Public Utility code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging a meter malfunction, and requesting a test of the new meter and a refund if the new meter was found to be fast, it is clear that Mr. Sforza is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that he has the duty to establish the facts alleged in his complaint by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  In determining whether the burden of proof has been satisfied, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C., 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The Commission has regulations pertaining to the testing of electric meters, and adjustment of a customer’s electric bills based on inaccurate meters.  52 Pa. Code §§57.20‑57.25.  Meters must be tested for accuracy prior to installation or within 90 days of their installation.  They must also be tested at the request of a customer.  The regulations also prescribe the conditions for conducting the tests, as well as for the facilities and instruments for performing the tests.  Further, a customer’s electric bill is to be adjusted only if an electric meter, after testing, is found to have an average meter error of more than 2% fast or more than 2% slow.  Section 57.24.  Thus, electric meters are presumed to accurately register consumption if the meter’s margin of error is plus or minus 2%.


Mr. Sforza made it clear that he is not complaining that his electric bills are too high or too low based on the dollar amount of the bills (Tr. 68).  Rather, he is claiming that the digital electric meters are not accurately measuring his electric consumption.  He bases his position on the fact that the digital meters, both the one installed in July of 2007 after the analog meter failed, and the one installed in April of 2008, recorded electric usage for summer months higher than his historically recorded summer electric usage for several prior years.  Mr. Sforza dismisses, out of hand, a possible explanation for the differences in the readings between the analog and digital meters, that of a gradually slowing analog meter, by stating he would have expected WPP to replace a slow meter, since it would have been losing money (Tr. 13).


After rejecting a gradually slowing analog meter as an explanation for the higher consumption registered by the digital meters, Mr. Sforza concludes that the digital meters must be inaccurate.  However, other than the difference in consumption registered by the two different types of meters, Mr. Sforza presented no evidence tending to show that the digital meters are in-accurate.  There is no evidence that WPP failed to test the digital meters in accordance with the Commission’s regulations, or that the test conditions, facilities or instruments were not in compliance with the Commission’s regulations.  In fact, Mr. Sforza acknowledges that he is sure the technicians did the best they could and followed the guidelines (Tr. 66).


However, Mr. Sforza rejects the meter accuracy test results presented in this proceeding by WPP, stating that he will not be convinced of the accuracy of the digital meter, and that for him to be convinced of their accuracy, he would need to witness a simulation of how the digital meters operate under normal operating conditions.  He then described how he wanted a test of the digital meters to be conducted so as to be convinced of their accuracy (Tr. 65-66).


WPP presented evidence, however, that each digital meter had been tested prior to its installation at Mr. Sforza’s residence.  Additionally, the digital meter installed at Mr. Sforza’s residence on July 17, 2007, was then tested at his residence on two subsequent occasions.  All of the tests of the digital meters indicated that they were accurately measuring electric consumption, within the meaning of the Commission’s regulations (Tr. 33-36; WPP Exs. E- H).


The Commission has held that a customer’s desire to be on a particular billing cycle is an insufficient basis for requiring a utility to change its meter reading and billing cycles.  Bedillion v. West Penn Power Company, Docket No. C-20054616, entered January 3, 2006.  


Mr. Sforza’s position that the digital meters need to be tested in a certain manner in order to convince him of their accuracy is similar in nature to the position previously advanced in Bedillion, supra.  The conclusion reached in that case is equally applicable here.  Mr. Sforza’s position is not a sufficient basis for requiring utilities or the Commission to change the requirements for testing electric meters.  Further, his position does not provide a legal basis for concluding that either of the digital meters installed at his residence in July of 2007 or April of 2008 was inaccurate.


Mr. Sforza’s evidence of meter inaccuracy is that the digital meters registered a greater amount of electric usage than had been his historical average electric usage, as measured by the analog meter which failed some time between mid-June and mid-July of 2007.  According to his calculations, the digital meter installed in July of 2007 to replace the failed analog meter recorded electric usage 98% greater than his historical average, and the digital meter installed in April of 2008 to replace the first digital meter, recorded electric usage 94% greater than his historical average.  The evidence presented by WPP is that each of the digital meters was tested prior to being installed at Mr. Sforza’s residence, and the meter installed in July of 2007 was tested on two subsequent occasions while it was installed at Mr. Sforza’s residence.  All of the meter tests indicate that each of the digital meters was accurate within the plus or minus 2% range permitted by the Commission’s regulations.


Assuming that Mr. Sforza presented sufficient evidence to establish a prima facie case of meter inaccuracy, the evidence presented by WPP is co-equal in value or weight to the evidence of Mr. Sforza.  Accordingly, it must be concluded that Mr. Sforza has failed to satisfy the burden of proving that either digital meter installed at his home after the failure of the analog meter was inaccurate.
CONCLUSIONS OF LAW


1.
The parties to and subject matter of this meter inaccuracy complaint proceeding are properly before the Commission.



2.
Mr. Sforza, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Mr. Sforza has failed to satisfy the burden of proving that either digital meter installed at his residence was or is inaccurate.



4.
The complaint in this case should be dismissed.

ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Phillip F. Sforza against West Penn Power Company, d/b/a Allegheny Power, at Docket No. C-2008-2025536 is dismissed for the failure to satisfy the burden of proof.
Dated:  March 6, 2009
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Administrative Law Judge
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