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This Initial Decision dismisses the formal complaint filed by Wendy J. Wilson (Ms. Wilson) against National Fuel Gas Distribution Corporation (NFGDC), at Docket No. C‑2008-2057803, for the failure to satisfy the burden of proof.
HISTORY OF THE PROCEEDING


Ms. Wilson’s complaint, alleging a service dispute with respect to the restoration of her gas service, was received by the Commission on July 30, 2008.  NFGDC’s answer, denying material allegations of the complaint, was received on September 5, 2008.  Chief Administrative Law Judge Veronica A. Smith issued an Interim Order Setting Resolution Conference on September 17, 2008.  Pursuant to that Order a report was submitted to the Mediation Unit.


The Commission, by letter dated November 7, 2008, notified the parties that the hearing in this case would be held, by telephone, on December 16, 2008 at 10:00 a.m.  I issued a Prehearing Order in this case on November 12, 2008.  The hearing was held on December 16, 2008 as scheduled.


Ms. Wilson appeared without an attorney and testified in support of her complaint.  Ms. Wilson did not submit any exhibits.  NFGDC, represented by counsel, presented the testimony of one witness, and submitted three exhibits, which were admitted into the record.  The record, consisting of the 30-page transcript of the December 16, 2008 hearing and the three exhibits, was closed by Order issued January 20, 2009.

FINDINGS OF FACT


1.
Wendy J. Wilson is the Complainant in this proceeding.  Her address is 1259 East 28th Street, Erie, PA 16504 (Tr. 10).



2.
National Fuel Gas Distribution Corporation is the Respondent in this case.



3.
Ms. Wilson submitted a medical certification to NFGDC, and she testified that NFGDC did not restore her gas service within 24 hours of her providing that certificate as it is required to do (Tr. 11).


4.
Ms. Wilson testified that she made several calls to NFGDC trying to find out when her gas service would be restored (Tr. 11-12).



5.
A number of hours after the end of the 24-hour period in which her service was to have been restored, personnel from NFGDC arrived at her house and restored her gas service (Tr. 11-12, 13).


6.
Ms. Wilson was not exact, but believed this all occurred toward the end of the summer in 2008, and her gas service was restored some time in an afternoon (Tr. 12).



7.
Ms. Wilson has the following gas appliances at her residence:  a furnace; a hot water tank; a clothes dryer; and a stove (Tr. 12-13).


8.
Ms. Wilson’s household consists of herself, a 17-year old daughter, a 14-year old daughter, a five-year old child, and a month-old grandson.  At the time Ms. Wilson was attempting to have her gas service restored her daughter was pregnant (Tr. 13-14).



9.
Ms. Wilson wants NFGDC “held accountable” for its failure to restore her gas service within 24 hours of its receipt of the medical certification (Tr. 12).



10.
On June 11, 2008, NFGDC terminated Ms. Wilson’s gas service for non-payment on her gas service account (Tr. 20; NFGDC Ex. A).


11.
On July 8, 2008, NFGDC sent a request for medical certification form to Ms. Wilson’s physician.  It received the completed form back from Ms. Wilson’s physician on July 10, 2008, at approximately 9:00 a.m. (Tr. 22-23; NFGDC Exs. B and C).


12.
Upon receipt of the medical certificate, NFGDC issued a work order for the restoration of Ms. Wilson’s gas service, at approximately 9:01 a.m. on July 10th (Tr. 23-24; NFGDC Ex. C).



13.
NFGDC restored Ms. Wilson’s gas service at 11:00 a.m. on July 11, 2008 (Tr. 24).


14.
NFGDC’s service personnel were required to respond to four emergency calls involving reports from customers of “smelling gas” and a residential fire (Tr. 24-25).

DISCUSSION
Section 701 of the Public Utility Code (Code), 66 Pa. C.S. §701, provides that any person may complain, in writing, about any act or thing done or omitted to be done by a public utility in violation, or claimed violation, of any law which the Commission has the jurisdiction to administer, or of any regulation or order of the Commission.  Section 332(a) of the Code, 66 Pa. C.S. §332(a), provides that the party seeking affirmative relief from the Commission has the burden of proof.
In alleging that NFGDC did not restore her gas service within 24 hours of its receipt of a medical certification, and requesting that NFGDC be “held accountable” (Tr. 13) for the failure to restore her gas service within 24 hours of the receipt of the medical certification, it is clear that Ms. Wilson is the party seeking affirmative relief from the Commission, and, therefore, has the burden of proof.  This means that she has the duty to establish a fact by a preponderance of the evidence, and must show that the utility is responsible or accountable for the problem described in the complaint.  Se-Ling Hosiery, Inc. v. Margulies, 364 Pa. 45, 70 A.2d 854 (1950); Feinstein v. Philadelphia Suburban Water Company, 50 PA PUC 300 (1976).  Additionally, care must be exercised to insure that the decision of the Commission is supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  See, e.g., Section 704 of the Administrative Agency Law, 2 Pa. C.S. §704; Norfolk & Western Ry. Co. v. PA PUC, 489 Pa. 109, 413 A.2d 1037 (1980); Erie Resistor Corp. v. Unemployment Comp. Bd. of Review, 194 Pa. Superior Ct. 278, 166 A.2d 96 (1961); and Murphy v. Dept. of Public Welfare, White Haven Center, 480 A.2d 382 (Pa. Cmwlth 1984).

Upon the presentation by a Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, sometimes called the burden of persuasion, to rebut the evidence of the customer shifts to the Respondent.  If the evidence presented by the Respondent is of co-equal value or “weight”, the burden of proof has not been satisfied.  The Complainant now has to provide some additional evidence to rebut that of the Respondent.  Morrissey v. PA Dept. of Highways, 424 Pa. 87, 225 A.2d 895 (1967), and Burleson v. Pa. P.U.C. 66 Pa. Commonwealth Ct. 282, 443 A.2d 1373 (1982), aff’d. 501 Pa. 443, 461 A.2d 1234.  For example, if one driver claims that an accident occurred on a dry road on a sunny day, and the other driver claims that the road was wet and it was raining at the time of the accident, neither driver has satisfied the burden of proof.  Additional evidence concerning the condition of the road and weather must now be provided by one or the other.

While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts.  The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. PA PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001); Waldron v. Philadelphia Electric Company, 54 PA PUC 98 (1980), and Replogle v. Philadelphia Electric Company, 54 PA PUC 528 (1980).



The Commission’s regulations pertaining to medical certifications and restoration of utility service upon receipt of a medical certification are found at 52 Pa. Code §56.111-56.118.  Section 56.115, pertaining to restoration of service upon receipt of a medical service, provides:
When service is required to be restored under this section and § §  56.111, 56.114 and 56.116—56.118, the utility shall make a diligent effort to have service restored on the day of receipt of the medical certification.  In any case, service shall be restored before the end of the next working day.  Each utility shall have employes available or on call to restore service in emergencies.


Neither this Section nor any other Section of the Commission’s regulations impose a mandatory, absolute obligation on the part of a public utility to restore service within a 24-hour period after receipt of a medical certificate.  Rather, this Section imposes the duty to make a diligent effort to restore the customer’s service the same day that a medical certificate is received by the utility.  However, if the utility is unable to restore the customer’s service on the same day that the medical certificate is received, then it must restore the customer’s service by the end of the next working day.


In this case, NFGDC received the medical certification from Ms. Wilson’s physician at 9:00 a.m. on July 10, 2008.  NFGDC issued the work order to restore Ms. Wilson’s gas service at approximately 9:01 a.m. on July 10th.  It restored her service at 11:00 a.m. on July 11, 2008.  The restoration of Ms. Wilson’s gas service at 11:00 a.m. on July 11th was within the time period established by the Commission’s regulations for the restoration of utility service upon receipt of a medical certificate.  Additionally, NFGDC’s evidence was that the necessity to respond to customer reports of gas leaks and a residential fire precluded it from restoring Ms. Wilson’s gas service before 11:00 a.m. on July 11th.


There is no evidence in this case that NFGDC failed to restore Ms. Wilson’s gas service after its receipt of the medical certification within the time period established by the Commission’s regulations.  Accordingly, the complaint is to be dismissed for the failure to satisfy the burden of proof.

CONCLUSIONS OF LAW


1.
The parties to and subject matter of this service dispute complaint proceeding are properly before the Commission.



2.
Ms. Wilson, as the party seeking affirmative relief from the Commission, has the burden of proof.



3.
Ms. Wilson failed to satisfy the burden of proving that NFGDC failed to restore her gas service within the time required by the Commission’s regulations after NFGDC’s receipt of the medical certification from Ms. Wilson’s physician.



4.
The complaint in this proceeding should be dismissed for the failure to satisfy the burden of proof.
ORDER


THEREFORE,



IT IS ORDERED:



That the complaint of Wendy J. Wilson against National Fuel Gas Distribution Corporation, at Docket No. C-2008-2057803, is dismissed for the failure to satisfy the burden of proof.

Dated:  March 18, 2009



[image: image1.png]bert P. Meehan
Administrative Law Judge
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