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OPINION AND ORDER

BY THE COMMISSION:



Before the Commission for consideration and disposition are the Exceptions and the Addendum to Exceptions of Deborah L. Anderson (Complainant), filed on February 17, 2009 and March 3, 2009, respectively, to the Initial Decision of Administrative Law Judge (ALJ) Cynthia Williams Fordham, which was issued on January 30, 2009, in the above-captioned proceeding.  PECO Energy Company (PECO) did not file Reply Exceptions.
History of the Proceeding



On February 28, 2008, the Complainant filed a Formal Complaint (Complaint) against PECO alleging, inter alia: 1) that it is impossible for her to have a $30,000 balance for a single family home with one working adult; 2) that she was billed twice for a few months; and 3) that she wants a payment arrangement that she is able to pay.  The Complainant asked the Commission to review her account balance after her gas meter was changed and correct the amount due. 



On April 25, 2008, PECO filed an Answer.  In its Answer, PECO denied that there are incorrect charges on the Complainant’s bill and reported that the Complainant’s current account balance was $33,004.02.  PECO stated that the high balance is the result of the accumulation of unpaid consumption charges.  PECO reported that a new natural gas meter was installed at the Complainant’s property in November 2004, and the Complainant has been billed based on actual readings since that time.  PECO stated that the Complainant’s service was terminated on April 26, 2006, and restored with a medical certificate.  The Complainant’s service was terminated for non-payment on June 12, 2006.  PECO averred that service was self restored and later terminated on July 6, 2006, due to unauthorized usage.  PECO referred to a Bureau of Consumer Services decision, dated February 11, 2008, which indicated that the account balance was correct.
A hearing was held on August 27, 2008, in the Philadelphia State Office Building.  Complainant appeared pro se, testified on her own behalf, presented the testimony of one other witness and introduced three Exhibits.  PECO was represented by counsel who presented the testimony of one witness who sponsored six exhibits.
On January 30, 2009, the ALJ issued an Initial Decision.  ALJ Fordham recommended that the Complaint be sustained in part and dismissed in part.  The ALJ recommended: (1) that the adjustments be made to the Complainant’s account for estimated bills that were not corrected when an actual reading was made; and (2) that the complaint be dismissed with respect to all other allegations.  As noted supra, the Complainant filed Exceptions on February 17, 2009, and an Addendum to Exceptions on March 3, 2009.
Discussion



As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Public Utility Code (Code), 66 Pa. C.S. § 332(a), which provides that the party seeking a rule or order from the Commission has the burden of proof in that proceeding.  It is axiomatic that “[a] litigant’s burden of proof before administrative tribunals as well as before most civil proceedings is satisfied by establishing a preponderance of evidence which is substantial and legally credible.”  Samuel J. Lansberry, Inc. v. Pennsylvania Public Utility Commission, 578 A.2d 600, 602 (Pa. Cmwlth. 1990).



As a preliminary matter, we note that any issue or Exception that we do not specifically address has been duly considered and will be denied without further discussion.  It is well settled that we are not required to consider, expressly or at length, each contention or argument raised by the parties.  Consolidated Rail Corporation v. Pennsylvania Public Utility Commission, 625 A.2d 741 (Pa. Cmwlth. 1993); see also, generally, University of Pennsylvania v. Pennsylvania Public Utility Commission, 485 A.2d 1217 (Pa. Cmwlth. 1984) .



The ALJ made forty Findings of Fact and reached five Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.

In her Exceptions, the Complainant submits that she does have an outstanding balance with PECO, but disputes the balance of over $33,000.  She argues she would have had to have been billed over $300 per month for eleven years to reach that balance.   She believes it is “impossible for a single working parent to accumulate such a balance when the premises are unoccupied during the daytime hours.”  She avers that PECO has charged her $10,000 in late fees which she feels is “outrageous.”  She states that even when she pays as soon as she receives her bill, she is still incurring late fees.  She submits that some months the late charges have been more than the bill for gas and electric services.  She understands “that PECO has the right to access charges” but “further” charges are unfair when she is already struggling with an outstanding balance.


As explained by the ALJ in her Initial Decision, in cases of alleged high billing, the Commission applies the Waldron rule, which provides that to establish a prima facie case of overbilling, a Complainant, must show: (1) that the number of occupants in the household has not changed; (2) that the potential for energy utilization was low; and (3) that Complainant’s billing history shows no prior abnormalities.  Once the Complainant makes out a prima facie case, the burden of proof then shifts to the utility; however, the ultimate burden of persuasion always remains with the Complainant.  Malcolm Waldron v. Philadelphia Electric Company, 54 Pa. PUC 98 (1980); Repogle v. Pennsylvania Electric Company, 54 Pa. PUC 528 (1980).  I.D. at 8.


The ALJ further explained that in Robert Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, (Pa. Cmwlth. 2001), the Commonwealth Court of Pennsylvania further refined the Waldron rule by holding:

“[w]hile the [Waldron] rule is often explained by stating that the ratepayer must establish certain specific elements in order to make out a prima facie case of overbilling by a utility company, we believe this view is too restrictive.  Rather the controlling principle is that even where the utility can present evidence that it has tested the customer’s meter and found it to be accurate, the customer may nonetheless prove his case by circumstantial evidence, which would support a finding that the metered usage exceeded the actual usage.  Thus as our Supreme Court has explained, the rule operates as a device by which the complainant is protected from dismissal because of his inability to marshal direct proof that his meter had malfunctioned.  Gary and Doris Burleson v. Pennsylvania Public Utility Commission, 501 Pa. 433, 435-6, 461 A.2d 1234, 1235 (1983).
Milkie v. Pennsylvania Public Utility Commission, 768 A.2d 1217, 1219-1220 (Pa. Cmwlth. 2001).  



The Complainant testified that she has lived at the service address since 1982.  Tr. at 6.  The number of people in the household has not changed since 1992. Tr. at 15.  The Complainant and her two special-needs adult children live at the property.  Tr. at 7 and 13.  While the Complainant is contesting her overall balance with PECO, the ALJ observes that she did not contest any specific bills.  I.D. at 9. 



PECO Exhibit 1 presents the Complainant’s billing history from December 10, 2003 through August 11, 2008.  We have reviewed the monthly gas and electric consumption reported by PECO’s meters and the monthly charges for gas and electric service presented in PECO Exhibit 1.  With the exception of the gas service between December 2003 to November 2004, which we will discuss, infra, we find no abnormalities with the amounts of gas and electricity that was metered and the amounts billed for that service.


PECO Exhibit 1 reveals that there were no actual meter readings of the Complainant’s gas consumption from at least December 10, 2003 until November 24, 2004, when the meter was changed.  All monthly bills rendered during that period were based on estimated consumption.  Consistent with PECO Exhibit 1, the ALJ found that [t]here is no evidence in the record that [PECO] cancelled the estimated bills and rebilled the Complainant when it received the actual reading in November 2004.


Section 56.12 of our regulations (52 Pa. Code §56.12) requires, that unless specific circumstances exist, bills are to be based on actual readings at least every other billing month.  The circumstances that led to the twelve consecutive estimated readings of the Complainant’s electric meter were not addressed on the record of this proceeding.  The ALJ recommended that the Complainant’s account be credited in the amount of $1,146.13, which reflects the amount billed for gas service for ten of the months that estimated bills were rendered (February 2004 and November 2004).  The ALJ deducted $71.09 in monthly customer charges from the total credit. I.D. at 14.  The ALJ chose February 2004 as the beginning of the ten-month refund period because Section 1312 of the Public Utility Code (66 Pa.C.S. §1312) limits the period of refunds to four years prior to the filing of a complaint.  The instant Complaint was filed February 28, 2008.  I.D. at 13, 14 and 16.  We concur with the ALJ’s recommended adjustment (credit) of $1,146.13 to the Complainant’s outstanding balance.


In her Exceptions, the Complainant avers that PECO has charged her $10,000 in late fees which she believes is “outrageous.” Exc. at 1.  In her Addendum to Exceptions, she argues that it is “unjust and unfair” to be billed for “additional charges which exceed actual usage charged . . .”  She requests that we “expunge all late charges,” which she submits are exactly $9,952.17.  Exc. at 1 and 3.


PECO Exhibit 3 indicates that as of November 29, 2007, $9,655.93 of the $31,390.34 outstanding charges were late payment charges.  PECO is not prohibited from charging late fees if the interest is less than 1.5% per month or 18% per year.  (52 Pa. Code § 56.22).  PECO has been assessing late fees on outstanding balances that are not subject to a payment arrangement at 1.25% per month.  Tr. at 49.  PECO Exhibit 1 reveals that when the Complainant is under a payment arrangement, her monthly late fees are zero.  However, when the Complainant has defaulted on a payment arrangement, her monthly late fees have risen above $300 per month because of the size of her outstanding balance.  PECO Ex. 1 at 4.  We concur with the ALJ’s conclusion that “[t]he Complainant has not demonstrated that [PECO] is assessing late fees incorrectly.”  I.D. at 13.  Consequently, a refund of the late fees is not warranted.


In addition to expunging late fees, the Complainant also requests we “[e]xpunge all deposit and first and second installment charges” which she avers total $1,000.  Exc. at 1.  The record indicates that PECO billed the Complainant a deposit totaling $276.00 in three installments during August, September and October 2006.  PECO Ex . 1 at 3.


The Responsible Utility Customer Protection Act (Act) (66 Pa. C.S. §§ 66 Pa. C.S. 1401, et seq.) provides strict guidelines the Commission must follow in addressing delinquent residential accounts.  Section 1404 of the Act, 66 Pa. C.S. § 66 Pa. C.S. 1404, provides, inter alia, that the Commission may not preclude a public utility from collecting a cash deposit in an amount that is equal to one-sixth of the customer’s annual bill under a number of circumstances, including nonpayment of an undisputed delinquent account or failure to comply with the material terms of a settlement or payment agreement.  The Complainant’s payment history prior to September 2006, when the deposit was first billed, indicates that both of these conditions were met.  PECO Ex. 1 at 1 – 3.  Consequently, we are precluded by the Act from prohibiting PECO from collecting a deposit.


In response to the Complainant’s Complaint, PECO offered a payment arrangement on her then outstanding balance of $32,874.68.  By letter dated June 26, 2008, PECO requested $5,000 be paid within thirty days with the balance of her account to be repaid over sixty months.  PECO Ex. 5. 



In her Exceptions, the Complainant states that, “I could never be able to pay this outrageous outstanding balance of $33,000.”  She avers, “I was always given an agreement by PECO that was impossible to keep simply because I don’t bring home that kind of money.” She argues that she does not make enough money to pay PECO the $400 to $450 per month that would be required under the latest payment offer along with her basic living expenses. Exc. at 2.  


The record in this proceeding indicates that the Complainant has failed to comply with the following three payment arrangements since January 27, 1998: 
1) January 1998 – PECO agreed to current bills plus $40 per month on an arrearage of $9,240.62.  Tr. at 57;
2) November 2001 – BCS decision to pay current bills plus $100 per month on an arrearage of $17,939.80. Tr. at 43; and,
3) April 2005 – PECO agreed to current bills plus $360 per month on an arrearage of $25, 924.86. Tr. at 43.


In the Initial Decision, the ALJ noted that the Complainant had failed to comply with prior payment arrangements and concluded that the Act precluded the Commission from establishing another payment arrangement.  The ALJ stated:


The Complainant is requesting a payment arrangement that she can afford.  She did not present financial information during the hearing.  However, the payment arrangement proposed by the Respondent in the June 2008 letter from Ms. Tarpley is more generous than any payment arrangement that the Commission could provide pursuant to the Responsible Utility Customer Protection Act.  66 Pa.C.S. § 1401 et seq.

Furthermore, the Complainant has received numerous payment arrangements over the years.  Therefore, the Commission cannot establish another payment arrangement for her at this time.
ID at 15. 


While we concur with the ALJ’s findings regarding the Complainant’s payment history, we disagree with the ALJ’s analysis of Section 1405 of the Act.  In reconsidering our interpretation of Chapter 14, we concluded that this Commission does possess the necessary authority to establish at least one payment agreement between a utility and its customer, regardless of the number of agreements made between the utility and its customer.  Chapter 14 Implementation, Docket No. M‑00041802F0002 (Order entered October 31, 2005) (Chapter 14 Reconsideration Order) at 21.  



However, as the ALJ correctly determined, the payment arrangement offered by PECO in its June 2008 letter is more generous than the payment arrangement that the Commission could provide under the Responsibility Utility Customer Protection Act.  We therefore decline to issue a payment arrangement under the Act, since doing so would result in a higher monthly payment that the one required under the payment arrangement that was offered by PECO.
Conclusion



Upon review and consideration of the record of this proceeding, and in light of the foregoing discussion, we shall deny the Complainant’s Exceptions and adopt the ALJ’s Initial Decision, as modified by this Opinion and Order; THEREFORE,

IT IS ORDERED:



1.
That the Exceptions of Deborah L. Anderson to the Initial Decision of Administrative Law Judge Cynthia Williams Fordham are denied, consistent with this Opinion and Order.

2.
That the Initial Decision of Administrative Law Judge Cynthia Williams Fordham is adopted, as modified by this Opinion and Order. 



3.
That the Formal Complaint of Deborah L. Anderson against PECO Energy Company is sustained in part and dismissed in part.  It is sustained to the extent that PECO Energy Company shall credit the Complainant’s outstanding balance for gas service by $1,146.13 as a correction for estimated bills rendered between February and November 2004, and is dismissed with respect to all other allegations.


4. 
That the proceeding docketed at F-2008-2033574 be marked closed.
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BY THE COMMISSION,








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED: April 30, 2009
ORDER ENTERED:  April 30, 2009
PAGE  
10

