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OPINION AND ORDER

BY THE COMMISSION:

Before the Pennsylvania Public Utility Commission (Commission) for consideration and disposition are the Exceptions filed by PECO Energy Company (PECO or Respondent) on March 5, 2009, to the Initial Decision (I.D.) that was issued by Administrative Law Judge (ALJ) Ky Van Nguyen on February 13, 2009.  No Replies to Exceptions were filed.
Background

Charles Souders (Complainant) is a customer of PECO.  He has a very poor payment history.  He broke payment agreements with PECO in 2000, 2005 and 2006.  I.D. at Findings of Fact 1 and 8. 

On August 20, 2003, the Complainant filed a bankruptcy petition.  At that time, he owed PECO $7,888.64.  I.D. at Finding of Fact 6.  PECO placed this amount into a pre-petition account.  Tr. at 26; PECO Exh. 6 at 2.  On October 6, 2005, the Complainant’s 2003 bankruptcy petition was dismissed.  On that same date, PECO placed the amount of $7,888.64 into the Complainant’s active account.  I.D. at Finding
of Fact 6.  

On August 15, 2005, the Complainant filed a second bankruptcy petition.  At that time, he owed PECO $9,942.31 (the $7,888.64, referenced above, plus charges that were not paid after the 2003 bankruptcy petition was filed).  Tr. at 26-27; I.D. at Finding of Fact 7.  PECO again placed this amount into a pre-petition account.  Tr. at 26.  On June 8, 2006, the Complainant’s 2005 bankruptcy petition was dismissed.  I.D. at Finding of Fact 7.  PECO subsequently placed the amount of $9,942.31 into the Complainant’s active account.  Tr. at 28.  At the time of the hearing on December 12, 2008, the Complainant owed PECO $22,217.11.  I.D. at Finding of Fact 9.
History of the Proceeding



On July 10, 2008, the Complainant filed a formal complaint (Complaint), alleging that PECO had overbilled him and had refused to set up a reasonable payment schedule.  He asked the Commission to direct PECO to examine its bills, as they appear to be excessive, and to set up a reasonable payment schedule.  



On August 21, 2008, PECO filed its Answer, which denied the material averments of the Complaint.  In addition, PECO alleged that the Complainant enrolled in its Customer Assistance Program (CAP) on July 1, 2006, and he has, as a result, received a CAP rate discount.



On December 12, 2008, a telephonic hearing was held.  The Complainant appeared pro se, testified on his own behalf and introduced no exhibits.  PECO was represented by counsel, who presented the testimony of one witness and introduced five exhibits.  On December 24, 2008, PECO filed a late-filed exhibit.  The Complainant filed no objection to the exhibit, and it was admitted into the record.  I.D. at 2.  The record was closed on December 24, 2008.
By Initial Decision issued February 13, 2009, ALJ Nguyen sustained the Complaint, in part.  He found no evidence that PECO overcharged the Complainant.  I.D. at 5.  He also found that the Commission lacks authority to establish a payment arrangement for the Complainant, because a customer in a customer assistance program is not entitled to a Commission-ordered payment agreement, pursuant to 66 Pa. C.S.        § 1405.  Id. at 6.  Finally, the ALJ found that the four-year statute of limitations in Section 1312(a) of the Public Utility Code (Code), 66 Pa. C.S. § 1312(a), prevents PECO from collecting any charges that existed before July 10, 2004, as well as the sum of $7,888.64 (which pertained to service provided before the Complainant’s 2003 bankruptcy filing, was removed from his account following that filing, and was returned to his account after his first bankruptcy petition was dismissed in October 2005).  
As stated previously, PECO filed Exceptions on March 5, 2009.  No Replies to Exceptions were filed.
Discussion


As the proponent of a rule or order, the Complainant in this proceeding bears the burden of proof pursuant to Section 332(a) of the Code.  66 Pa. C.S. § 332(a).  To establish a sufficient case and satisfy the burden of proof, the Complainant must show that PECO is responsible or accountable for the problem described in the Complaint.  Patterson v. Bell Telephone Company of Pennsylvania, 72 Pa. P.U.C. 196 (1990).  Such a showing must be by a preponderance of the evidence.  Samuel J. Lansberry, Inc. v. Pa. PUC, 578 A.2d 600 (Pa. Cmwlth. 1990), appeal denied, 529 Pa. 654, 602 A.2d 863 (1992).  That is, the Complainants’ evidence must be more convincing, by even the smallest amount, than that presented by PECO.  Se-Ling Hosiery v. Marqulies, 364 Pa. 45, 70 A.2d 854 (1950).  Additionally, this Commission’s decision must be supported by substantial evidence in the record.  More is required than a mere trace of evidence or a suspicion of the existence of a fact sought to be established.  Norfolk & Western Ry. Co. v. Pa. PUC, 489 Pa. 109, 413 A.2d 1037 (1980).
Upon the presentation by the Complainant of evidence sufficient to initially satisfy the burden of proof, the burden of going forward with the evidence, to rebut the evidence of the Complainant, shifts to PECO. If the evidence presented by PECO is of co-equal weight, the Complainant’s burden of proof has not been satisfied. The Complainant now has to provide some additional evidence to rebut that of PECO.  Burleson v. Pa. PUC, 443 A.2d 1373 (Pa. Cmwlth. 1982), aff’d,  501 Pa. 433, 461 A.2d 1234 (1983).
While the burden of persuasion may shift back and forth during a proceeding, the burden of proof never shifts. The burden of proof always remains on the party seeking affirmative relief from the Commission.  Milkie v. Pa. PUC, 768 A.2d 1217 (Pa. Cmwlth. 2001).
Before addressing the Exceptions, it is noted that any issue or Exception we do not specifically delineate shall be deemed to have been duly considered and denied without further discussion.  The Commission is not required to consider expressly or at length each contention or argument raised by the parties.  Consolidated Rail Corp. v. Pa. PUC, 625 A.2d 741 (Pa. Cmwlth. 1993).    



The ALJ made eleven Findings of Fact and reached four Conclusions of Law.  The Findings of Fact and Conclusions of Law are incorporated herein by reference and are adopted without comment unless they are either expressly or by necessary implication rejected or modified by this Opinion and Order.
Positions of the Parties
PECO excepts to that portion of the Initial Decision in which the ALJ held:
The Complainant filed the complaint on July 10, 2008.  Any amount sought to collect by the Respondent within four years before July 10, 2008, or before July 10, 2004, is an excess amount, which the Respondent could not collect under the four-year statute of limitations.  Therefore, any charges that existed before July 10, 2004, as well as the amount of $7,888.64 contained in the 2003 bankruptcy filing, should be removed from the outstanding balance of $22,217.11.
I.D. at 8.

The ALJ relied upon Section 1312(a) of the Code, 66 Pa. C.S. § 1312(a), which states, in pertinent part:

If, in any proceeding involving rates, the commission shall determine that any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility, the commission shall have the power and authority to make an order requiring the public utility to refund the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint, together with interest at the legal rate from the date of each such excessive payment . . . . 
PECO contends that Section 1312(a) does not apply to this proceeding.  PECO points out that the ALJ specifically rejected the Complainant’s claim that he was improperly billed by PECO.  As a result, the ALJ did not order PECO to refund amounts paid by, or credit amounts billed to, the Complainant.  The ALJ, however, prohibited PECO from attempting to collect amounts correctly billed to the Complainant more than four years prior to the filing of the Complaint.  According to PECO, Section 1312(a) deals with the Commission’s power to order refunds.  This case does not involve refunds.  Consequently, PECO argues, the Initial Decision should be reversed in part.  Exc. at 4-5.
Even if Section 1312(a) does apply, PECO submits that the ALJ erred in his Initial Decision.  PECO argues that Section 1312(a) means that the Commission cannot give a customer relief for any period more than four years prior to the filing of the Complaint.  The ALJ’s Initial Decision, PECO contends, granted relief for the period more than four years prior to the filing of the Complaint.  Exc. at 5.  

In addition, PECO contends that the ALJ’s application of Section 1312(a) is contrary to Commission precedent.  PECO cites Arnold Young v. PECO Energy Company, Docket No. Z-00849078 (Order entered April 12, 2002), for the proposition that Section 1312(a) limits the scope of the Commission’s power to order refunds.  PECO disputes the ALJ’s interpretation of Rivera v. PGW, Docket No. C-20028491 (Order entered March 9, 2004) and LP Water and Sewer Co. v. Pa. PUC, 722 A.2d 733 (Pa. Cmwlth. 1998), appeal denied, 560 Pa. 690, 742 A.2d 678 (1999).  PECO’s view is that these cases “collectively hold simply that, when a customer is seeking a refund, Section 1312(a) applies and the Commission may not order a refund beyond four years.”  Exc. at 7.  Where, as here, no refund is ordered, PECO contends that there is nothing in the Commission’s jurisprudence that gives the Commission authority to prohibit the utility from collecting unpaid bills that are more than four years old.

Finally, PECO argues “it would be bad policy to adopt a rule that utilities may be ordered, pursuant to 66 Pa. C.S. § 1312(a), to remove from customer accounts those receivables that are aged more than four years.”  Exc. at 7.  PECO contends that such a rule would encourage customers to try to stretch disputes out for four years or more in order to avoid paying the utility.  PECO contends that this case demonstrates how easily a customer can keep service active while making almost no payments over a protracted period.  It urges the Commission not to adopt a rule that will encourage customers to engage in such conduct.  Exc. at 9-10.   
Disposition

The ALJ correctly found that Section 1312(a) of the Code, 66 Pa. C.S.        § 1312(a), rather than Section 3314, 66 Pa. C.S. § 3314, addresses the limitations in a proceeding such as this, in which the Complainant seeks a refund of amounts paid or a credit toward amounts billed but not yet paid.  Beverly Layne v. PGW, Docket No. F‑00820471 (Order entered February 24, 2003); Rivera v. PGW, supra.  We find, however, that the ALJ incorrectly applied the limitations period in Section 1312(a) to the facts of this case.

Section 1312(a) “constitutes the Commission's authority for ordering a public utility to make a refund.” Toll Brothers, Inc. v. Pennsylvania-American Water Company, Docket No. C-00934742 (Order entered December 15, 1994), 1994 Pa. PUC LEXIS 122, at *32-33.  Pursuant to that section, the Commission is authorized to order a refund only after making a finding, supported by substantial evidence, that “. . . any rate received by a public utility was unjust or unreasonable, or was in violation of any regulation or order of the commission, or was in excess of the applicable rate contained in an existing and effective tariff of such public utility.”  66 Pa. C.S. § 1312(a).  The Commission’s authority is further limited in that, in ordering a refund, the Commission may only order a refund of “the amount of any excess paid by any patron, in consequence of such unlawful collection, within four years prior to the date of the filing of the complaint,” plus interest at the legal rate from the date of each excessive payment.  Id.  
In this case, the ALJ did not find that PECO unlawfully collected any amount from the Complainant, nor did the ALJ find that PECO unlawfully billed the Complainant.  In this situation, there is no basis for ordering any refund.  The four-year limit on the Commission’s authority to order refunds or credits therefore does not apply.  

The ALJ applied Section 1312(a) to prohibit PECO from attempting to collect amounts lawfully billed to its customer more than four years prior to the date the Complaint was filed.  This was incorrect.  Section 1312(a) limits the authority of the Commission; it does not limit the authority of public utilities.  The Exceptions of PECO are therefore granted, in part, and the Initial Decision will be modified, consistent with this Opinion and Order.
Conclusion



Based on the foregoing, we will grant the Exceptions of PECO Energy Company, in part, and modify the Initial Decision; THEREFORE,



IT IS ORDERED:


1.
That the Exceptions of PECO Energy Company, filed March 5, 2009, are granted, in part.  
2.
That the Initial Decision of Administrative Law Judge Ky Van Nguyen on February 13, 2009, is modified, consistent with this Opinion and Order.  
[image: image1.emf]3.
That this proceeding shall be marked closed.








BY THE COMMISSION








James J. McNulty








Secretary

(SEAL)

ORDER ADOPTED:  April 30, 2009
ORDER ENTERED:  April 30, 2009
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